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Editorial Introduction 

 

Professor Massimo La Torre 
Editor of the Journal 

 
This first issue of a new series of East-West studies presents the proceedings 

of the international conference held at the University of Tallinn on 28 and 29 
October 2021. The conference was titled Still a Cold Monster? Rise and Decline of 
Modern State, and it was sponsored by SOGOLAS, the School of Society, 

Governance and Law of the University of Tallinn. The topic discussed was the role 
of the state in an increasingly privatised, globalised and digitalised society. In the 

last thirty years, national societies have been undergone profound 
transformations. The first was the promise of a new global order, inaugurated by 
the end of the Cold War and the collapse of the Soviet Union. A new age of peace 

and global conversation was opened—or so it was universally believed. We thus 
observed a dramatisation of commitment to international law in internal affairs 

and the supranational dislocation of some of the traditional tools of national 
sovereignty. Markets were liberalised, and capital could flow freely across borders 
without being hindered by tariffs or borders. Within national societies, state 

intervention in the economy quite quickly withered away. We also observed the 
emergence of a third industrial revolution, one where computers and robots are 

replacing human beings, machines and motors. Rules seem to be replaced by 
algorithms. Digital platforms and the internet are irretrievably the space where 

people conduct their conversations and meetings. Now, these platforms are not 
publicly, but rather privately run, and managed and owned by tycoons, rapidly 
crowned as oligarchs. The state in this panorama seems to be losing its traditional 

grasp on societies and, with it, its proper function and special legitimacy.   
Could one then say that we are facing the death of the state? This is the 

question we were confronted with in the Tallinn conference, a disquieting question 
that serves as the red thread of all the articles we are publishing in this special 
issue. The other question, related to this one, is the following. If we are losing the 

state, should we consider this loss as something determinable to our civil 
condition? In many doctrines and in several political theories, the state has been 

seen as a kind of “cold monster” (to use Nietzsche’s words). People were somehow 
repelled by the bureaucratic and abstract nature of state organisation, being also 
worried about its asserted monopoly of violence over society. Should we now 

repeat Nietzsche’s curse on the state? Once we are losing it, should we be happy 
about such an epochal loss? Are we not losing, together with the state, basic goods 

of social life, such as public care, social security, welfare, and last but not least, 
sovereignty— “government of the people, by the people, for the people,” in 
Abraham Lincoln’s words? Could we do without a state in the frantic and perilous 

arena of international relations? The final question is thus: Is the state still a cold 
monster? Or should we review our curse upon it, or our suspicion of it, and 

rehabilitate its role within society and in the international arena?  
Now, this is the ground we have trodden at the Tallinn conference, and this 

is the theme this special issue addresses. The answers to our three questions 

remain unanswered. Nonetheless, in the conference, there was some basic 
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consensus about what is a plausible thesis in the brave new world we are 
approaching in the twenty-first century. The state as the holder of the public 
sphere and as the protecting agency of public goods, as a space where not only 

private interests and whims, but rather shared care and a reasonable, civic 
conversation, have the upper hand: such a state still has a lot to say and to 

contribute to a civilised and free mode of human coexistence 
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Can the State Carry Out Such a Thing as a Digital 

Transformation? 

 

Daniel Innerarity 
 

It is commonly accepted that we should strive for a digital transformation 

of society: it is one of the European Union’s principal strategic guidelines, there 
are now many ministries that employ that name, businesses and universities 

have placed people in charge of the initiative and, even in families, our 
children—acting, as it were, as our Chief Digital Officers—offer advice about 
new and sometimes hostile digital environments. It is worth asking whether this 

outpouring of goals, designations and positions was preceded and accompanied 
by corresponding reflection on what a transformation of this size means and 

whether we have correctly understood the relationship between technology and 
society. The failure (or incomplete success) of some of the transformations that 
have been attempted can be explained precisely because the attempted 

interventions were external, infrequent or insufficiently negotiated with the 
society they were meant to transform. 

When one wants to realise a transformation, one must first understand 
what it consists of, what differentiates it from the things that merely inject 
money into a sector or focus on a flagship project, without realising the in-depth 

changes that were the goal. In this regard, it is not helpful to focus on 
“disruption,” which suggests that technological innovations elbow their way in 

and are nearly ungovernable. It is somewhat facile to make declarations about 
the end (of work, even of that which is human) and about the advent of new 
eras. In reality, social changes are less abrupt and more given to continuous 

and shared intervention than to a type of magic that makes things appear and 
disappear. Digital transformations demand reflection about the problems that 

exist, the structures that should be digitally transformed and the ways in which 
people, the actors and the corresponding institutions should be involved. Let us 

not forget that the true subject of digital transformation is society; what must 
be digitally transformed is society, not the State.  

When we talk about transformation, we are referring to something more 

radical than an evolution or a development where an object, which remains 
identical, experiences a slight modification. Transformative processes are those 

in which the object itself undergoes change. A digital transformation does not 
entail the transposition of an analogue product into a digital one or of an 
analogue process into one carried out through digital means. If it is a 

transformation, there will be a change in both the product and the process. It 
will not be the same thing done in a different way, but something distinct and 

new, whether it is an administrative act, a communication, teaching and 
learning, attention, cultural consumption, privacy or business. Anyone who 
believes that digitalisation will entail doing the same thing as before, while only 

the process changes, is mistaken. In the history of humanity, the movement 
from one means to another (orality, writing, digitalisation) has always also 

meant a profound change in the thing being done (reading, buying, teaching, 
governing, entertainment). Communications have changed with email, not only 
in velocity but also in intensity and quality. When computers or virtual classes 

are introduced, they are not simply another method; they imply profound 
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transformations in educational activities. Digital administrations modify the 
relationship between citizens and the State when it comes to proximity, 
accessibility and trust, to the extent that the technology may represent very 

different things for distinct population groups and be seen as a facilitator or a 
barrier. 

Social transformations have two enemies: poor comprehension and poor 
implementation, but I would like to emphasise the first of these. Many failed 

transformations stem from a conceptual error, from poor comprehension of 
what is at stake. We think of technology as a totality that is only accidentally 
related to society, that “impacts” society, that must be “controlled,” to which 

some ethical components should be “added” to humanise it, and in this way, 
we lose sight of the extent to which technology and society are connected. This 

dualism leads to various errors. The utopia that believes that technology solves 
everything and the dystopia that sees nothing in it but danger have a profoundly 
ahistorical vision that localises power only in technology and not in the way 

people appropriate it. This diagnostic error also explains the fact that the ethics 
of technology are dominated by an externalist focus, envisioned as a type of 

"guardian of the limits." If we thought about technology as a complete reality, 
intertwined with society, then ethics would not mean a protection of "humanity" 
against "technology," but would consist of experiencing and evaluating 

technological mediations, with the goal of explicitly configuring the ways they 
contribute to shaping the subjects in our technological culture (Verbeek, 2011, 

pp. 40–41). There are no purely technological solutions for complex problems, 
such as those that are raised and addressed by digitalisation. Technology is 
socially constructed and acts in social contexts where its validity is ultimately 

at stake. 

Unlike a planning process, transformation is a procedure with open 

results. It is not fully predictable how society will finally appropriate 
governmental actions focused on that process. The social transformations that 
were put into motion by digital hyperconnectivity are not predetermined by 

those technologies. They emerge from the ways in which those technologies 
and the practices that develop around them are culturally understood, socially 

organised and legally regulated. Anyone who wants to change a sociotechnical 
system needs to understand both what the technological problem is and the 
social context in which the problem should be addressed. We need to 

understand the technology, and we need to understand society, but most 
importantly, we must understand how the two things interact. We should think 

about technology and society at the same time and examine the ways they are 
interconnected. 

The fact is that society does not behave neutrally when it comes to 

digitalisation. It is not an inert space that meekly receives technopolitical 
prescriptions. Society is not a “start-up,” an experimental model that can be 

expanded upon later. Instead, it is the space in which each of the decisions 
taken about digitalisation has its impact, sometimes with irreparable results. 

Digitalisation makes more acute the thing that always happens when a 
technology is introduced in society: the result is rarely exactly what was 
expected and that is largely due to the vitality of society, which makes the 

technology its own in unexpected ways. 

Research from the last thirty years about the sociology of technology has 

developed a series of concepts about the relationship between technology and 
society that are very relevant for the debate about digital transformation. In 
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the first place, we should stop thinking that technology is something that is 
present in a complete fashion, at our disposition, offering itself unquestionably 
as the best solution for a permanent problem, or threatening us, like something 

that has an impact on us but that we are unable to configure in any way. 
Technology is always the result of a process of negotiation between different 

technologies, economic interests, social expectations, legal requirements and 
the political configuration. This is the case for railroads, refrigerators, bridges 

and algorithms (Bijker & Law, 1992). Another contribution is the concept of 
"affordance" to explain that technology does not determine social structures but 
that it opens possibilities of action (Hutchby, 2001, p. 444; Latour, 2017, p. 

124; Evans et al., 2017, p. 36). This concept refers to the structural 
relationships between artefacts and the users who make possible or limit certain 

actions in a given situation. 

In the context of digital transformation, people and computers are 
entering into an intriguing symbiosis. It is not only that algorithms act upon us, 

but that we act upon algorithms. When we use algorithms, we modify and 
reconfigure them. The algorithms of machine learning are developed in an 

environment that is social, not geological, so they are continually being shaped 
according to the user’s input (Bucher, 2018, pp. 94–95). From this standpoint, 
the most important thing is not only the algorithm’s effects on social actors, but 

the interrelationship between the algorithms and the social acts of adapting 
them: "a recursive loop between the calculations of the algorithm and the 

'calculations' of people" (Gillespie, 2014, p. 183). 

The fact that algorithms can be used to resist the power of those who 
programmed them does not mean that perfect balance is restored between the 

two entities, but that technological power is not employed upon passive 
subjects. Those relationships, no matter how asymmetrical they may be, are 

dynamic, incidental, socially constructed and constantly renegotiated (Bonini & 
Treré, 2024). In the end, the social power of algorithms—especially in the 
context of machine learning—stems from recursive relationships between 

people and algorithms. These are encounters that do not take place in a single 
direction; people limit and expand the ability of algorithms. The activity of an 

algorithm can be read as the outline of the ways in which its encounters with 
the social world are evaluated. Here, we see a clear manifestation of Foucault’s 
idea that power is a transformative ability that always implies forms of 

resistance (1976).  

We are, therefore, facing the great challenge of how to bring 

technological development and social realities together. Technology does not 
prescribe only one possible development; in its encounter with society, many 
options arise: it is contested, it is used for something other than what was 

foreseen by its designer, inclusive uses are demanded. In sum: a dialogue of 
options is produced that suggests technological pluralism, a diversity of ways 

of viewing technology through its social implementation. A good indication that 
this is what happens with technologies in our societies is that, at a global level, 

if we consider what the United States, the European Union or China think and 
do with artificial intelligence, digitalisation acquires formats that are very 
distinct, with models that bring together technology, the state and the 

marketplace in diverse and even antagonistic fashions. The project of 
introducing artificial intelligence in Spanish or other languages is an example of 

the potential pluralisation of technology: it would foreground different visions 
of the world, and there would be increased accessibility for many people. If we 
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talk about political or moral pluralism, we should also talk about “technological 
diversity;” about pluralism in relation to technology, which is neither 
unquestionable, immediately applicable nor unique. 

The reason many transitions, in this and other areas, have failed is found 
in the mechanical and vertical application of new requirements without sufficient 

attention to the diversity of people affected and without including them in the 
process. The case of the ecological transition and the resulting protests by 

farmers reveals how hard it is to reconcile what should be done and the 
ramifications for a particular sector of society. Failed transformations stem from 
not developing a successful process of negotiation that would lead to a 

sustainable and satisfactory solution for everyone. Resistance to change should 
not be interpreted as some perverse type of boycott; instead, it often reveals 

that those who are promoting change have not successfully facilitated it, 
negotiated it and made its advantages clear to everyone. 

As with any other type of transformation, we must examine the things 

that could make the digital transformation slower than ideal and the undesirable 
effects that could be produced by careless implementation. It is often the case 

that the imperative for digital transformation makes us value velocity over 
results, reaction over reflection. Its promoters tend to have an “action bias” 
that leads them to act before understanding. This leads to speed without 

reflection, adaptation without decision-making, direction without agreement, 
technology without society. 

Solutions are often sought not through technology but in technology, 
making it an end in and of itself. I am referring to an immediate and unthinking 
“application” of technology to social problems, with the hope that this will lead 

to a quick and seamless resolution. Digital transformation provides many 
examples of technology’s social blindness, such as: the error of believing that a 

digitalised administration is necessarily a closer administration; trying to 
respond to increased demands for healthcare only with health telematics; 
providing personal computers in schools or creating the virtual classrooms that 

were necessary during the pandemic without developing the corresponding 
training needed by students and teachers; encouraging companies to develop 

digital business models regardless of whether they have the necessary capacity 
and whether there is a market for them. But it is worth keeping sight of the fact 
that if technology alone is not the solution, neither is it the problem. The 

problem is a lack of thoughtfulness when it comes to bringing technology and 
society together. There are digital divides and other types of inequalities that 

the digital transformation can either correct or aggravate, depending not on the 
nature of technology, but on the policies with which it is implemented. 

As with any other profound transformation of society, digital 

transformation demands at least two things: thoughtfulness and inclusion. 
Social transformations are produced less through speed than resulting from the 

quality of a continuous process. It makes no sense to gain speed at the cost of 
supressing moments of reflection, debate and inclusion. We cannot forego the 

necessary step of analysing problems and needs before beginning the process 
of negotiation, without which there will be no successful social transformations. 
The processes of digital transformation should be configured in an inclusive 

fashion. We must keep in mind the heterogeneity of the social groups involved 
in or targeted by the strategy of digital transformation: rural and urban 

environments, different generations, people with a range of educational levels, 
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diverse economic situations and the gender inequalities that condition access to 
and use of technology. 

The difficult crossroads faced by globalisation efforts stem from the fact 

that, on the one hand, we need to accelerate our processes to keep up with 
rapid technological developments, but on the other hand, the necessary 

negotiations (legislative, regulatory, democratic) are increasingly complex, 
which slows down the time for action. We can bemoan this imbalance, but we 

should not forget that without an inclusive social debate, every political initiative 
is condemned to a lack of understanding and support from society, both of which 
are necessary for a true digital transformation.  
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Politics and Antipolitics in the Modern State: Reflections 

on the French and American Experiences 

Dick Howard 

 

The legitimacy of the modern state in the United States and in France is 

paradoxical; both claim to have been  founded on the experience of revolution, a 

radical break with their historical past that is realized by  their creation of a 

republic based on equal rights that are valued as universal. In both cases, this 

revolutionary foundation made solidification of republican institutions problematic; 

normal discontents, conflicts of interest and ideological differences  did not 

dissipate over time as the optimists had hoped; the universal principles that 

founded the republican state could be invoked  to transform particular griefs into 

universal wrongs whose eradication demanded the refoundation of the republic on 

which the state was founded to denounce the triumph of special interest and to 

demand thefoundation of a new constitution that would assure true equality. This 

dialectic between universal principle and its particular realisation was illustrated 

in Hegel’s analysis of the French revolution in the Phenomenology of Spirit (1807); 

the philosopher had little to say about its American cousin, but it retrospectively 

clarifies some problems implicit in its republican institutions. In both cases, the 

conflict between universal principle and its realisation was resolved politically by 

the emergence of democracy 1 . However, in the French case, their political 

revolution sought to create what I will call a democratic republic, whereas the 

three decades following the Americans’ victorious war of independence from the 

British monarchy gradually instituted what I will call a republican democracy. I will 

explain and illustrate why this apparently semantic distinction has implications 

that are both analytic and political.   

I. 

The dialectic diagnosed by Hegel was present almost from the outset of the French 

revolution; the abstract universality of the revolutionary triad–liberté, égalité, 

fraternité—formed a stellar constellation that could not be found in terrestrial 

institutions. The principle of liberté seems to have been localised first in the 

political sphere; the nuit du 4 août eliminated rule by aristocracy, but social 

 
1 As implied by the allusion to Hegel, my concern today will not be to ask how the contemporary challenges to 

democratic legitimacy have appeared in both states, particularly since 1989. The major challenge in the U.S. 

comes from the Black Lives Matter movement, which has been given important intellectual legitimacy from 

the so-called “1619 Project” initiated by the New York Times, which claims that America’s republican 

democracy has been vitiated since that date, which marks the arrival of the first slaves in the colony of 

Virginia. Those claims have been challenged; the facts may be true, but their political significance is 

questioned. Meanwhile, a radical right wing, identified with Donald Trump, has become another threat. As to 

France, aside from the nearly year-long agitation of the “Yellow Vests” demanding a renewal of direct 

democracy in response to the youthful challenge embodied by president Macron’s “Jupiterian” disdain for 

everyday politics. The organised left continued the fragmentation that followed the elected socialist François 

Mitterrand’s 1983 “betrayal” of the quest for a democratic republic in favour the mirage of an economic and 

financial unitary “Europe.” Once again, these facts exist, but their political significance is open to challenge. 

Conceptual clarity is required prior to political interpretation. 
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privilege returned soon enough in the shape of a commercial, then an industrial, 

and more recently an intellectual aristocracy. As a result, political liberté shaded 

into (the quest for) social égalité; the promised political liberté was an empty form 

whose realisation depended on material conditions for its practical exercise. Equal 

voting rights were only a first stage during which various forms of political 

equality—limited and, and male-only ( in spite of protests by women)—were 

experimented with; permutations of material equality were tried, before the idea 

of an equal status for all persons in the eyes of all were recognised—although 

today a new dialectic threatens to transform this new equality  in the form of 

“identity politics.” In the French case, the same dialectical (or ‘paradoxical’) logic 

that led liberté in practice to shade into recognition of social égalité turned that 

demand toward the search for that fraternité that seemed for a moment to have 

been realised on July 14, 1790, in the Fête de la Fédération. The contradiction 

between universal claims to freedom and equality seemed to have been overcome 

for a moment when the new principle found its incarnation in the masses gathered 

on the Champs de Mars. Our German Virgil’s chronicle of the adventures of the 

dialectic takes up the next twist of the story with the account of the fraternité-

terreur when universal brotherhood was imposed from above, by the humanitarian 

invention of Dr. Guillotin, or its threat, which revealed again the gap between 

universal principle and its realisation. Thermidor brought the triadic constellation 

of principle to earth; but like the moon, it would illuminate the night over the next 

centuries, and not only in France.  

The century of French history inaugurated by its  revolution was eventful; its broad 

outline illustrates the dialectical dilemmas that were condensed in its early years. 

The years of conquest that, at least at the outset, sought to spread the principles 

of 1789 across Europe were also those that transformed Bonaparte into Napoleon, 

the republic into an empire for an expansion  without geographical limit, unified 

only by the person of the emperor and the legitimacy incarnated in armed masses 

represented by the chain of his victories. When Napoleon’s attempted imperial 

resurrection during the 100 Days was finaly doomed with the defeat at Waterloo, 

the politics of the restored Bourbons tried to pretend that the revolution had left 

no traces, ignoring the lunar reflection of the principles of the revolutionary triad 

that did not disappear  because its realisation had failed, leaving its ideals intact. 

. Political freedom was demanded now by social interests that had benefitted from 

the previous forms of material equality; they in turn would find new fraternal forms 

that were reinforced while widening their conquests. This was the moment of 

republican liberalism when, in 1830, the dreams of political Restoration were 

awakened to the social reality first represented by the liberal Orléanist monarchy, 

which promised a new kind of social prosperity identified with the name of Guizot 

and, still more, with his slogan, enrichissez-vous. Many tried: some succeeded, 

others were excluded. But the excluded were not alone; they were all excluded 

together, their condition was equal, their exclusion political, and brotherhood was 

a rare commodity in the marketplace… save among the ideas competing with one 

another to represent the triangle of revolutionary values. 

In February 1848, a renewed revolution emerged as the excluded found that their 

social interests coincided with their demand for political rights against monarchical 

exclusivity. While this revolution introduced universal suffrage, it was only briefly 
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able to realise a social transformation: its promise of the “right to work” remained 

an unfulfilled wish. The failure of universal suffrage without a material foundation 

engendered false fraternity among the electors, who cast their lot with Louis 

Napoleon Bonaparte, claiming legitimacy as the nephew of Napoleon. False hopes 

were quickly dashed by armed force when—only months later, in June 1848—

workers without work banded together to demand the promised equality. The jaws 

of the dialectic had in fact remained open because the proponents of democratic 

suffrage had written into their republican constitution a provision that they 

imagined could ensure political equality, simply by treating the elected president 

like all other citizens by making him ineligible for a second term in office. Their 

institutions established the principles governing the office (of the presidency) 

without considering the particular character of the officeholder. Although 

democratically elected, the nephew of Bonaparte still nourished imperial dreams; 

as his term in office neared its end, he launched a coup d’état whose success was 

crowned by a popular referendum submitted to a defeated electorate who 

harboured neither the political hopes of February 1848 nor the social vision of 

June. The demise of the Second Republic was quickly followed by the years of the 

Second Empire (1852-1870). The cycle was aptly described by Karl Marx, a worthy 

successor to Hegel, from whom he had learned to appreciate the paradoxes of 

dialectics: “[t]he first time is tragedy, the second is farce”was Marx’s lapidary 

summation of the French political dilemma. The farce came to an inglorious 

conclusion  eighteen years later when the emperor, facing renewed political 

demands from those who had benefitted socially from the imperial expansion, 

embarked on an adventurous war with a newly united Germany, which ended with 

the disastrous defeat at Sedan.  

The vainglorious French emperor was taken prisoner, but the victorious Germans 

seemed to have overplayed their hand by not recognising the attempts by 

moderate republicans to re-form the republic: faced with the German demands to 

disarm, the working class of Paris refused to surrender. Their self-governing 

defensive unity, the Commune, took over political leadership while also 

introducing egalitarian reforms. Although it lasted only 72 days before being 

crushed in blood, the Commune left its mark in French history—and beyond. Karl 

Marx’s pamphlet, The Civil War in France, written during these events, claimed to 

see in the Commune “the format last discovered” in which the proletariat could 

liberate itself; it was a form of self-government in which the opposition between 

the political state and civil society had been overcome. Because Marx’s claim was 

only formal, it was easily forgotten by the reformist leaders of the new Social-

Democratic leftist parties  drew from their experience as industrialization 

proceeded apace and a new century began; on the contrary, they insisted that the 

republican political institutions provided the necessary framework within which 

social reform would become possible.2 The time for true revolution seemed to have 

 
2 The French Third Republic would be founded only in 1877. Its political structures would resemble in some 

ways the institutional forms of the American republic; but the energies that set into motion the political 

dynamics of the Third Republic were distinct, as suggested in the following two paragraphs. C.f., Stephen 

Sawyer’s forthcoming Demos Rising, as well as the earlier volume of the trilogy that appeared in 2018, Demos 

Assembled.  
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passed for four decades when, to everyone’s surprise, world war broke out in 

1914, only to be followed—(in retrospect: dialectically)—by the Bolshevik seizure 

of power in Russia in 1917—which itself claimed legitimation as a phase in 

inevitable world revolution. A crucial section of Lenin’s explanation of the 

revolutionary goals of “soviet” institutions in his 1917 pamphlet, State and 

Revolution, returns to the unfinished experience of the Paris Commune, stressing 

particularly Marx’s idea that it was the “form at least discovered” for liberation of 

the proletariat. This is the root of the idea of a “democratic republic,” it seeks or 

claims to have overcome the opposition between state and society, between 

politics and economics, and between leaders and followers. With the democratic 

republic, the jaws of the political dialectic are to be finally closed as form and 

content, ideal and reality are united. And, with its failure to realise these  

promises, the illusory dialectical idealism of Hegel can be—as the young Marx had 

claimed  in his early philosophical development—stood back on its feet. 

This conceptual history of the French pursuit of a democratic republic suggests 

that it was perhaps no simple accident that communism in its Bolshevik guise 

found deep roots in France; Stalin’s totalitarian regime seemed to be both willing 

and able to realise the goals of the most radical phases of the Jacobin Terror. 

When Stalin explained the need to strengthen the state by means of ruthless 

purges, whether accompanied by show-trials or not, as the precondition for its 

abolition, it was not only French leftists who could easily understand the scene 

playing before their eyes, whether or not they supported its means (i.e., Bolshevik 

and totalitarian), or even its goals (i.e., “communism”). For the same reason, 

when the Soviet Union showed not only its economic feet of clay but the 

fundamentally totalitarian political foundation on which it was built—being both 

anti-democratic and anti-republican at once—the resulting so-called “Solzhenitsyn 

shock,” coupled with the new popularity of anti-totalitarianism and the quasi-

disappearance of the Communist party (which was not the result of François 

Mitterrand’s clever politics), was deep and ultimately definitive. Today, the 

political theatre is thin, aimless and unmoored, absurd in form and content; it is 

as if Karl Marx has been replaced by Luigi Pirandello, save that there are more 

than six characters searching for an author(ity). The quest for a democratic 

republic culminates (as Lenin, but not Marx, wished), in the triumph of antipolitics; 

anarchy in the guise of democracy. In short, the same legitimation that explains 

the rise of the “democratic republic” is a powerful factor in its present-day decline. 

Anti-politics is ruled by the irascible goddess known as TINA, “there is no 

alternative,” accompanied by the nostalgia for an imagined past whose chthonic 

solidity offers an anecdote to anarchic individualism or technological wish 

fulfilment.  

At the same time, anti-politics is a modern form of politics! It is today referred to 

by pejorative labels like populism, identity-politics, or twentieth century 

communist or fascist forms of totalitarianism, but it can also take an apparently 

more benign form referred to by concepts like neo-capitalism, illiberalism, or 

formalist constitutionalism. To clarify the reasons that anti-politics is indeed a form 

of modern politics, however paradoxical the claim first appears, I will return to the 

origins of modern politics, which, as explained above, can be illustrated by the 

American and French revolutionary experiences. 
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II. 

The origins of the two revolutions were treated together as products, as well as 

expressions of a so-called “Atlantic Revolution” that heralded what the American 

historian R.R. Palmer described in his two-volume  [NO ITALICS HERE! study as 

The Age of Democratic Revolution (1959 and 1964). Palmer’s work became a 

classic of—as well as an expression of Cold War historiography. As an 

accomplished academic historian, Palmer was looking for historical similarities 

rather than principled differences. Nonetheless, such differences were apparent to 

contemporaries such as Edmund Burke, whose insights were made explicit for a 

wider public by the conservative German diplomat Friedrich Gentz in his account 

of the “Origins and Principles of the American Revolution, Compared with the 

Origin and Principles of the French Revolution” (1800). The book was immediately 

translated by an American diplomat in Berlin—John Quincy Adams, son of the 

American president, and later himself elected president—as a weapon in his 

father’s losing re-election campaign against Thomas Jefferson. The details of 

Gentz’s work, whose debt to Burke’s Reflections on the French Revolution was 

evident, are of no present concern. It is more important to stress that his American 

translator was fully aware of the paradoxical antinomies found in the course  of  

the two revolutions that became evident in the battle with the rising Jeffersonians. 

One such antinomy is expressed in the difference between the French attraction 

to the idea of a “democratic republic” and the Americans’ at first unintentional 

creation of what I call a republican democracy.  

Compared with the ambitious social projects that drove the French revolution, the 

American revolution appears to be, as Gentz argued, a “defensive revolution.” The 

colonists thought of themselves as “true Englishmen” who had expatriated 

themselves to virgin lands free from the corruption of an aristocratic monarchy; 

their self-defence was an affirmation of the “rights of an Englishman” against the 

corruption of their colonial masters. This consanguinity of principle was expressed 

in the largely non-violent revolt that played out in the 13 colonies in the decade 

between the end of the Seven Years’ War with the Treaty of Paris in 1763 and the 

outbreak of armed conflict officialised by the “Declaration of Independence” in 

1776. It was no accident that the just-concluded continental war had been called 

the “French and Indian War” by the colonists. It became clear that wars change 

their participants and goals, transforming the ostensible principles  for which they 

were fought. A clear example is found in the life of  George Washington, who was 

among the defeated British generals at Fort Necessity in 1758 became 

commander-in-chief of the rebel armies in 1775 to whom the British surrendered 

at Yorktown in 1781, effectively recognising American independence with the 

same Washington as its first president.  

The political form adopted by the new nation was at its outset a “confederation” 

of independent former imperial  colonies, jealous of their independence; their de 

facto constitution was defined by the “Articles of Confederation.” Their composition 

was diverse as were their reasons for rebellion:  some were predominantly 

agricultural, based on small self-sufficient farmers, others slave-based 

plantations, while artisan manufacturing took place in towns, and growing cities 

were oriented to foreign commerce (not infrequently smuggled, as in the case of 

tiny Rhode Island, which, not by coincidence, would be the last to ratify the federal 
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constitution proposed in 1787). These economic differences do not explain the 

instability of the confederal government; its problem was political: the autarchic 

self-sufficiency of each of the newly independent states that not only led to 

instability but offered a temptation for foreign invasion—the British were still in 

Canada, the French in Louisiana, the Spanish in Florida and Mexico. Determined 

to act, leaders from the states met in Philadelphia in 1787. Their ostensible and 

public goal was to reform the Articles of Confederation; but, as the hot summer 

months wore on, their deliberations proposed a new, federal constitution. I will 

return to its structure in a moment; more important was their recognition that 

popular ratification in each state separately was necessary to assure the legitimacy 

of the new institutions. As in the debates leading from protests in 1763 to the 

demand for independence in 1776, anticipation of the weight of the choice and a 

relatively large literate public encouraged the circulation of a vast number of 

pamphlets, often reprinted in local newspapers and commented on in others. The 

opposition accepted (unwisely) the label of “Anti-Federalists;” their criticisms 

turned largely around the purported anti-democratic features of the new 

institutions. The major arguments of the federalist supporters were presented in 

a series of 85 essays published under the classical-republican pseudonym of 

“Publius” by Alexander Hamilton, James Madison and John Jay. Tactically adept, 

the articles had first appeared in newspapers published in different states before 

being collected as a unitary argument in The Federalist Papers. As a result of this 

public process of deliberation, the ratification debate was already a national 

national concern before the vote in the individual states; the legitimacy of the 

new, federal republic was based on this deliberative democratic expression of 

popular sovereignty. The pseudonymous identity of the author, Publius, 

strategically chosen, incited political debate with the inward-directed Anti-

Federalists, who claimed to support democratic immediacy against the republican 

constitutionalism. 

The institutional structure of the new constitution could be called “defensive,” 

reflecting the struggles for independence at the birth of the new republic. The 

members of the Convention were well versed in classical political theories and 

Roman history; they were also products of the scientific age of Enlightenment, 

which offered the political ideal of government as a dynamic balance of forces able 

to produce what the historian Michael Kammen called “a machine that would go 

forever” without the arbitrary power of a ruler. They sought compromises that 

would satisfy the norms of political theory and local interests that could not be 

ignored. Their goal was to create a “government of laws, not of men.” At the same 

time, the vision of a continental future that had arisen during the struggle for 

independence remained a latent presence. 3  In effect, the newly independent 

nation was being transformed from “these united states” into “the United States.” 

This fact would take on a growing importance, particularly as the powers of the 

 
3 It had been reaffirmed a year earlier by the outgoing acts of the Congress of the Confederation, the 

“Northwest Ordinance” that outlined political principles for the incorporation of territories as yet only thinly 

settled.  
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presidency grew to form a so-called “imperial presidency” after the mid-twentieth 

century4.  

The constitution proposes a delicate series of institutional “checks and balances” 

that can be used and strengthened by each of the countervailing and separate 

powers that are joined together in the unitary federal sovereign republic. Although 

this structure of unity-in-difference was clearly marked out, one practical feature 

in the constitution marked a significant innovation: the provision for amendment 

proved to be an essential feature of the democratic governance of the “republic of 

laws.”5 This provision played a significant role in the first years of the constitution. 

Madison came to accept one of the major Anti-Federalist critiques; he proposed a 

series of amendments to the constitution known as the “Bill of Rights.”6  

Another apparently anti-democratic feature of the new institutions was the 

existence of a senate, which had classically been the aristocratic branch of 

government in the classical vision of the Roman republic. What place did a senate 

have in a democracy, asked the Anti-Federalists. The traditional answer is that the 

senate is needed to restrain impetuous action by the popular House; it was to act 

like a saucer, cooling the heated brew contained in the cup. That reply only 

seemed to confirm the anti-democratic character of the constitution. The 

Federalist Papers’ explanation turns on a distinction between direct and 

representative democracy. Writing as Publius in Federalist #63, Madison pointed 

out that in the classical constitutions the represented classes were assumed to be 

wholly present (i.e., not just represented) in ‘their’ specific institutions, whereas 

the sovereign people had no place or presence. The American constitution, Publius 

argued, is different: the people are represented in all institutions;7 they have no 

unique (institutional or physical) representative; this omnipresence of a non-

localisable demos is the motor that constantly renews the democratic dynamic. In 

 
4 During the ratification process, it was assumed that the executive would not dominate over the other 

powers; the fact that it was widely assumed that George Washington – who, like Cincinnatus, had returned to 

his farm (sic: plantation) once the emergency had ended – would become president. But already with the 

presidency of Thomas Jefferson, the institution showed a surprising capacity for initiative, nearly doubling the 

American landmass with the Louisiana Purchase in 1803.  

As the century wore on, both republics took on imperial ambitions; and both retained them into the 20th 

century. Was this ambition connected to the universalism of the republican vision which had no place for the 

messy compromises that came with the recognition of other powers? As both have entered the 21st century, 

they have been faced with the need to recognise the rights of others, which has posed problems for the 

legitimacy of domestic political choices.  

5 These ideals of a “machine” and of a “republic of laws” must have shocked classical political theorists, whose 

credo had been renewed as recently as Montesquieu’s Spirit of the Laws, which insisted that a republic must 

be based on the virtue of its citizens.  

6 It should be noted that this Bill of Rights defines political rights; it is not a Declaration of the Rights of Man 

that are taken as pre-existing the constitution (as defined by the preamble of the Declaration of 

Independence. As a result, these rights appeared to be rights belonging to the states; only after the Civil War 

had resolved the question of the “property rights” of slave-owners under the 14th amendment to the 

constitution (1868) did the rights pertain explicitly to individuals.  

7 Among these institutions are included the individual states, as well as other constituted civic institutions. This 

aspect explains frequent appeals to state governments as “laboratories of democracy.” 
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this way, the republican democracy makes use of the idea of political 

representation, which, like the constitution itself, is never an exact reproduction 

of the process it represents; its nature is subject to debate and, eventually, to 

amendment. As a form of government, political representation does not pretend 

to incarnate the sovereign people but to be a reflection of – and on – not only the 

present state of affairs but also of a desirable future that is arguably part of its 

potential reality.8 Two hundred fifty years of republican democracy in the U.S. can 

be interpreted as a series of dynamic conflicts among the separate and distinct 

powers of government and the diverse forces that animate them.  

A final illustration of the working of the American form of a republican democracy 

will help illustrate the actual functioning of the republican democracy at its origins. 

The unanimity supporting the presidency of George Washington began to fracture 

with the choice of his successor. The election of 1796 was contested by two 

inchoate parties, which would congeal in 1800 to form  a bipartite system, a unity 

in its division.  The Federalists (led by vice-president John Adams) and the 

Democratic-Republicans (led by Secretary of State, Thomas Jefferson. The 

development of political parties had not been anticipated in the constitution; the 

bitter rivalry of their partisans appeared to contemporaries as a threat to the 

republic. The election of 1796 reflected the danger; Adams became president, but 

his rival, Jefferson, who had received more votes than Adams’ co-candidate, was 

awarded the vice-presidency.9 As vice-president, Jefferson had little power; but 

his partisans, led by James Madison in the House of representatives, played a role 

in blocking many of President Adams’ proposals. The election of 1800 was 

therefore decisive, bitterly contested, overlaid by ideological venom reflecting the 

continental conflict between “Jacobins” and “Monarchists.” The Jeffersonians’ 

victory appeared to polemicists as the “Revolution of 1800.”  

The application of those French political categories to American institutions should 

not obscure the fact that power passed peacefully from the Federalists to the 

Democratic-Republicans; the vanquished did not disappear from the political stage 

in a violent coup. This was an innovation in political history; it reflects the way in 

which a unitary republic can make room for the democratic activity of the citizenry. 

The novelty of this republican-democratic dynamic was not clear to the actors at 

the time—for example, Jefferson’s partisans still called themselves “Democratic-

Republicans”—but it would become explicit in a decisive decision in which the 

Supreme Court affirmed its role as a distinct institution whose power derived from 

its guardianship of the principles of the constitution. The occasion was provided 

by the case of Marbury v. Madison, in 1803. In the waning hours before Jefferson 

took the oath of office, Adams made several “midnight” patronage appointments; 

the incoming secretary of state, James Madison, refused to certify these 

nominations, including that of Marbury. The conflict came before the high Court, 

whose Chief Justice, John Marshall, had been a staunch Federalist politician before 

 
8 This feature of representation, which is denied by radical proponents of direct democracy, can be said to be 

the utopian moment in the institutions of republican democracy. 

9 This constitutional anomaly was repaired by the XII amendment to the constitution, ratified in 1804. It would 

be the last amendment agreed to before the end of the Civil War in 1865. 
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his nomination by Adams in early 1801. In his new judicial role, Marshall could not 

be seen to act as a partisan; he had to defend the constitution, which was the 

basis of the court’s own power. 

Speaking for the Court, Marshall argued first that Madison had been wrong to 

refuse the certification because it is the constitution, not the temporary majority, 

that expresses sovereignty in a republic. Indeed, according to Anglo-American 

common law, “where there is a right there is a remedy.” However, the ruling 

continued, the Supreme Court was not the proper agency to execute that remedy; 

the role of the court  is limited to the defence and protection of the constitution. 

And, concluded Marshall, because the law to which Marbury appealed for remedy 

(the Judiciary Act of 1790) itself violates the constitution by giving excess power 

to the Congress that voted its passage, there is no judicial remedy available to 

Marbury. Marshall’s reasoning has come to be accepted by jurists; the constitution 

itself, not its constituent powers nor a temporary electoral majority is the 

guarantor of the republic.  

In effect, there seems to be no explicit constitutional protection for democracy as 

real or realizable in itself, as was the effect of the Court’s  refusal to deliver his 

lawful commission to Marbury; on the other hand, the citizenry can fall victim to 

the temptation to equate a temporary majority opinion with the will of the demos 

which is never in reality a single unified whole.   Both of these options become 

forms of antipolitics.  Constitutional structures and juridical reasoning cannot 

stand on their own; their legitimacy ultimately depends on political choices and 

citizen action. In a word: the symmetrical political institutions seen in the French 

attempt to realise a democratic republic and present in America’s republican 

democracy hold up a mirror that illustrates the ways in which each of these states 

could suffer a loss of legitimacy. I conclude with a well-known anecdote from the 

time of the American Founding. Benjamin Franklin was a delegate to the 

constitutional convention, whose proceedings had taken place behind closed 

doors. As the delegates emerged from the final session, a woman approached 

Franklin with a question: “What kind of government are we to have?” The elderly 

sage replied simply: “A republic, if you can keep it.”  

III. 

Benjamin Franklin’s political imperative may have been coined in the late 18th 

century; but it remains a , and not only for today’s Americans—whose institutions 

were maintained by the (perhaps antipolitical) intervention of the Supreme Court 

in the contested election of 2000 but were threatened only two decades later by 

the antipolitical demagogy of former President Donald Trump and his MAGA 

partisans in 2020, who remain an antipolitical threat.. It is not only U.S. citizens 

who face the challenge but also all those nations that have become democracies 

in the intervening years and centuries, particularly those formerly under colonial 

or totalitarian domination. The choice is easy to portray in theory, as I have tried 

here to show; and even harder to  put into practice! As doubts spring up and 

authority is contested in an increasingly complex and interconnected nation, itself 

a participant in an increasingly global world of nations, it is the task that must be 

mastered, and at times reconquered by politics; recognition of this political 

imperative is necessary if the always present antipolitical temptation that is 
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inherent in modern democracy is to be avoided. Neither institutional arrangements 

nor the immediate participation of the citizenry; faced with unexpected conditions, 

neither a republican constitution nor a democratic citizenry can ensure that what 

I have called a republican democracy can perdure. 
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Statehood 3.0: Temptations and Restraints 

 

Leif Kalev 

 

Introduction 

 

States are once again undergoing a major transformation, this time catalysed by 
digitalisation, the ongoing integration of digital technologies and digitised data 

across the economy and society (Eurofound, 2024) but also including automation 
and other aspects. Digital transformation can be characterised as increasingly 
capable systems, increasingly integrated technology and increasingly quantified 

society (Susskind, 2020). 

 

There are diverse optimistic and pessimistic accounts on digitalisation and its 
implications but what can be learned by linking digitalisation and statehood more 

specifically? What are the key aspects to keep an eye on in the currently unfolding 
transformation of statehood from a political and governance studies perspective? 

 

In this article, I first discuss the concept and key aspects of the state and elaborate 
the concept of statehood 3.0 as related to the earlier types. Then I discuss the 

opportunities opened by digital transformation and develop the idea of 
temptations and restraints created by it. The temptations and restraints are then 

more closely studied in two key areas of state operation: transforming sovereignty 
and neoliberal governance. This builds the basis for a concluding discussion of the 
key aspects relevant in developing a human-centred statehood 3.0. 

 

Discussing the relationship between digitalisation and statehood, we need to keep 

in mind that while the technological aspects of digitalisation create the basis for 
transformation(s) it will nevertheless most likely be shaped by human and 

contextual factors, at least based on historical experience. Thus, to discuss the 
transformations in statehood, politics and governance we should contextualise it 
historically with human and relational aspects in mind. 

 

Transformations in the operation of the state 

 

There are many and diverse ways to understand and define the state (see, for 

example, Nelson, 2006; Marinetto, 2007; Bevir and Rhodes, 2010; Pierson, 2011; 
Jessop, 2015; Vesting, 2022). To first develop a broad understanding, I build on 
two sources that outline the key features of the state. The Montevideo Convention 

(1933), a major legal source, defines the state as having a permanent population, 
a defined territory, a government and the capacity to enter into relations with 

other states. 

 

Offering a more detailed account along these lines, Pierson (2011, p. 6) identifies 
nine key features of the modern state: (monopoly) control of the means of 
violence, territoriality, sovereignty, constitutionality (including also the state aims 
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and purposes), impersonal power (also including the rule of law), public 
bureaucracy, authority/legitimacy, citizenship, and taxation (also including 
welfare). 

 

Statehood can be defined as the condition of being an independent state or nation 

(e.g., Collins Dictionary, 2024). In this concept, the focus is on the capacity to 
operate as a state, a quality that may be more or less advanced and runs in 

parallel with the more formal aspects. Here, the key issue is how the power centre 
and the citizenry relate and interact in their territory and towards other states. In 
this process, the political and governance arrangements, citizenry and territory 

are constantly (re-)constituted, as are all the features of the state (see, for 
example, Finer, 1999a; Finer, 1999b; Finer, 1999c; Rae, 2002; Pierson, 2011; 

Hameiri 2010; Jessop, 2015). 

 

One can have more pessimistic and optimistic, more cynical and hopeful views on 
the state and statehood. This is a partial answer to the overarching question of 
whether the state is a monster, as the answer to this will very much depend on 

the perspective. But whatever the level of optimism or cynicism, the key issue is 
the evolution of the state as a way to dominate, to generate a certain level of 

social order and organisation, and manage human communities, not only top-
down, but also collaboratively, and to an extent, bottom up. 

 

The idea for the concept of statehood 3.0 came from the development of the 
Internet. There are three clear-cut generations of Internet as for now: we likely 

remember the one-sided flow of information in Web 1.0, the original Web; then 
we experienced Web 2.0, which is mostly related to social media and bottom-up 

content production. Now, for some time already, we are in the environment of 
Web 3.0; it continues the previous generation, but also includes algorithm-based 
steering and control. What you see from Web 3.0 is based on algorithms. There is 

a huge amount of information, but only some of it reaches you. This is not entirely 
based on your choice, although it's based on calculations of your preferences. (For 

some time, the concept of Web 4.0 based on artificial intelligence has also been 
around, but here I discuss it as part of 3.0.) 

 

How to apply this to statehood? Building on works on the development of the state 
(e.g. Jellinek, 1914; Schmitt, 1963; Poggi, 1990; Finer, 1999a; Finer, 1999b; 

Finer, 1999c; Mann, 1986, 1993, 2012, 2013), we can identify two major 
generations of state organisation so far: the traditional state and the modern 

state. A modern state is clearly demarcated, well organised, relatively centralised 
and purposefully governed and came to fruition in the 19th century Western world, 
having evolved since the 15th century. The traditional state, in this analysis, refers 

to a wide range of various territorial power arrangements that preceded the 
modern state and were looser in terms of organisation, but nevertheless had some 

of it. 

 

We can denote the traditional state statehood as 1.0. Statehood 1.0 was relatively 
weak in its organisational capacity and in terms of infrastructure and outreach 
towards every citizen and every location. Statehood 2.0 is the main reference for 

modern states, based on the idea of cohesion, in terms of politics, identity, 
administration, clear borders, and so on. 
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Building on this, we could characterise statehood 3.0 as the information and 

technology-rich state of contemporary times and the (near) future, which is based 
on the organisation of the modern state but in many ways functions differently 
from that. I'm mostly referring to the new developments of recent decades, 

especially, but not only, those of information and communication technology, 
automation, development of all kinds of new devices, artificial intelligence and 

other related aspects. With a view to the main elements of the state (e.g., Jessop, 
2015) a selection of the main differences between statehood 1.0, 2.0 and 3.0 is 
presented in the following table. 

 

Table 1.  

Statehood 1.0, 2.0 and 3.0.  

Characteristic Statehood 

1.0 

Statehood 2.0 Statehood 3.0 

Territory Internally 

diverse within 
the frontiers 

Relatively 

homogenous 
within clearly 

demarcated 
borders 

Area within and beyond 

national borders that is 
governable with 

technological support 

Population Subjects to the 
ruler 

Citizens of a nation 
state 

Citizens who are 
empowered, steered 
and controlled 

Organising 
power 

Ruler and his 
court 

State apparatus Digitally amplified 
ensemble of state 

institutions 

State idea Glory of ruler 

(and often 
god(s)) 

National state 

project 

Some hegemonic but 

contested state project 

Source: author  

 

For this article, the key difference between statehood 2.0 and statehood 3.0 is 
how cohesion, organisation and control are reached. In the modern state, it is 
based on human control of and over the political leaders, citizens, political party 

leaders, policemen, military, teachers—whoever. Technology is used, of course, 
but those who control and who are controlled are human beings. In statehood 3.0, 

it is much more manifold, diverse and impersonal as technology has a significant 
role, both as the instrument and object of cohesion, organisation and control—and 
maybe even more. 

 

Originally, there was much discussion, especially in optimistic globalisation 

literature, of the state somehow fading away and dissolving into a social fabric, 
being replaced by markets, networks, global flows and movements and so on (see, 

for example, Ohmae, 1991; Kuper, 2004). A soberer view, focusing on the 
transformation of the state instead of its dissolution, regained prevalence 
relatively quickly (e.g., Sørensen, 2004). 

 

But what I argue here is that in recent decades rather a contrary process has 

taken place. Instead of the state weakening, it has been strengthened by the new 
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technologies. While 30 years ago the Internet was heralded as an extra-state 
space beyond control, it is now developing into a controllable environment and, 
moreover, a vehicle for control The new technologies enable a new level of 

cohesion, control and organisation, and in a much more impersonal way. There 
are possibilities and limits in this—temptations and restraints—and this is what we 

discuss next. 

 

Opportunities, temptations and restraints in statehood 3.0 

 

Digitalisation has opened up new opportunities for the state in the development 
of information- and communication-based technologies, automation, and 
development of artificial intelligence. This is something that is ongoing, but we 

can sketch out some main features. 

 

We need to analytically separate the different aspects of this technological change. 
The aspect we are more familiar with is probably all kinds of communication 

systems—internet, Zoom, whatever—that enable us to have more information, 
discussions etc. But information and communication technologies also have 
different uses. 

 

From another point of view, digitalisation has resulted in various monitoring 

solutions. It can also lead to huge databases containing information about human 
beings that can be accessed only by a few people, probably officials, and utilised 

for a purpose. Here, analytics and access are of key importance. 

 

In the past decade or so, we have also seen the development of autonomous 
devices. This can be better seen from the illustrations here. We already have 
drones that fly and can deliver post or kill someone. We have autonomous 

weapons, weapon systems and so on. 

 

The effects of both monitoring and autonomous devices are amplified by artificial 
intelligence: this is the machine’s ability to perform some cognitive functions we 
usually associate with human minds, such as perceiving, reasoning, learning, 

interacting with the environment, problem-solving, and even exercising creativity 
(McKinsey & Company, 2024). We can speak of intelligent systems developing a 

course of action, implementing it via digital solutions and adjusting it based on 
monitoring the environment and learning from this. 

 

As we see, the contemporary technological revolution has many aspects, but, at 
least nowadays, it must eventually come down to human beings whose capacities 

for organising and control are greatly enhanced. While both the companies and 
state bodies can use these opportunities, we can easily conclude that states as 

central authorities seem to win more from having the capacity-enhancing devices, 
databases, resources, and so on (see, for example, Bigo et al., 2019; Susskind, 
2020). 

 

The winners include both the small states, who can function as normal states, and 

the very large states, who can expand their power and influence across borders 
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much more easily. But it is easy to see that the larger states win 
disproportionately, and in any case the opportunities of organisation and control 
for the central public authorities expand more than for the rest of society, 

especially the regular citizens. 

 

But maybe human beings can also win out. Ordinary citizens will also have more 
information and tools, more comfortable homes, equipment and so on. It's not 

only a one-way development, so the future power relations are, to an extent, 
open. But we cannot forget that in comparison to devices human beings tend to 
be more emotional and can often be manipulated, thus a good awareness, 

education and restraint are needed to be sufficiently autonomous in this new 
situation. And the trend, at least for now, is towards greater central organisation 

and control possibilities. 

 

What are the digitalisation-related temptations and restraints in statehood 3.0? 
With regard to temptations my thinking is based on the idea that if one has new 
capacities at his or her disposal, one will be interested in making use of these new 

capacities and will test their limits. We have a tendency towards technological 
optimism, and much can be done with the new capabilities opened up by 

digitalisation. Consequently, there is a temptation to try, use and, possibly over-
use these new opportunities. 

 

My understanding of restraints and their mechanisms is much based on 
Christopher Hood (1998), who has demonstrated that all the ways of governing, 

emphasising different aspects of human nature and different ways to steer human 
beings, can be over-exploited. All of them are partly perfect and partly internally 

flawed; that is why if you adopt just one political and governing strategy you will 
eventually run into difficulties, as has been seen various times in history. 

 

Hood himself developed this perception in the context of public management. 
Over-reliance on one strategy leads you to its overuse, with reverse effects and 

resulting problems: with the hierarchical strategy, over-reliance on dominance 
leads to failures in too loftily launched grand projects; the egalitarian could result 

in endless discussions; the individualist strategy is prone to cynical overuse; and 
the fatalist one to endless passivity. The general logic is presented in the following 
figure. 

 

Figure 1.  

Reverse effects of overuse of governance strategies. 
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Source: Hood (1998, p. 218). 

 

We can also use a similar perspective for broader political and governance 
processes and again seek restraints for digitalisation-based temptations. I see 
such restraints emerging in two ways. One way is related to automatic restraints. 

If you focus only on one strategy, there will come a point when you will not get 
forward anymore in most situations: you need to develop a new perspective and 

adjust the strategy. This is what I see as an automatic restraint; something that 
is, in a way, built into the system. 

 

The other restraints do not emerge automatically but need to be set up, and this 
requires much more work and elaboration, and—which is probably the harder 

part—much willpower. Here, I will mostly discuss the automatic restraints of new 
technology-rich states. But of course, I will also give some thoughts about those 

restraints that likely do not emerge automatically and need to be consciously 
developed. 

 

To study the temptations and restraints in greater depth, I now focus on two areas 
where issues arise in state operation. The first area is the transformation of 

sovereignty related to digitalisation, with a focus on the new forms of dominance 
and inequality in the international arena, although there are consequences as well. 

The second area is more domestic: it is the relationship of neoliberal governance 
to democracy and citizenship—but of course, this also has some international 
implications. 

 

Temptations and restraints in transforming sovereignty 

Sovereignty is a manifold concept (see, among others, Laski, 1921; Bartelson, 
1995, 2011; Krasner, 1999, 2009, 2012; MacCormick, 1999; Kalmo & Skinner, 

2010; Cohen, 2012; Inocencio, 2014). Concisely put, it can be understood as the 
supreme authority in the polity (e.g., Bartelson, 2011), be it legally or politically 
based (e.g., MacCormick, 1999), exclusive or meta-governance style (Bodinian 
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vs. Althusian tradition, e.g., Inocencio, 2014; Bell & Hindmoor, 2009), etc. 
Krasner (2012, p. 6) outlines seven classical elements of sovereignty: territory, 
population, effective domestic hierarchy of control, de jure constitutional 

independence, de facto absence of external authority, international recognition, 
and the ability to regulate trans-border flows. 

 

The conventional concept of sovereignty that superseded the earlier prince-based 

understanding developed up to the 19th century through the four sequential steps 
of territorialisation, depersonalisation, absolutisation and popularisation 
(Bartelson 1995, 2011). Nowadays we can speak of a new game of sovereignty 

that is based on much more interaction among the states and regulated 
intervention. The legal core of sovereignty is intact, but the operational 

mechanisms have started to change, both internationally and in the domestic 
arena (Sorensen, 2004). 

 

The distinction of three aspects of sovereignty – internal, external and popular – 
is well known. Internal sovereignty denotes the ability of state authorities to 

control the territory and the people. External sovereignty signifies the 
international recognition of independence and the government’s ability to freely 

operate in the international arena (see, for example, Inocencio, 2014). Popular 
sovereignty has a different reference ground: the ability of people (citizens) to 
define collective priorities and make decisions, which is the basis of democratic 

statehood (see, for example, Bourke and Skinner, 2016). In more ambitious 
approaches, popular sovereignty can be seen as a precondition for the external 

(recognition) and even internal (legitimacy) sovereignty. These aspects are 
presented in the following table. 

 

Table 2.  
Aspects of sovereignty. 

Aspect of 
sovereignty 

General characterisation 

Internal The ability of state authorities to control the territory and the 
people. Systematic organisation of public authority, finance 

and force, clearly defined population, territorial integrity. 

External International recognition of independence and the 

government’s ability to freely operate in the international 
arena, diplomatic contacts with other states, membership in 

international organisations. 

Popular The ability of people (citizens) to define collective priorities and 

make (and change) binding decisions. Constitution founded on 
the rule of the people, decision-making according to a set of 
rules, reasonable expectation that fellow citizens comply with 

decisions and share outcomes, regular possibility to change 
decision-makers. 

Source: Kalev, Jakobson 2022. 

 

These aspects have developed historically at different speeds and in different 
ways, and are thus only compatible to a limited extent, even if they are relatively 

reconciled in a modernist setting. In the contemporary international system, we 
see new dynamics partly due precisely to the new opportunities for state 
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governments. Using their new opportunities, the state governments can expand 
their outreach and influence transnationally. This leads to an increase of internal-
type sovereignty at the relative expense of the external type (Kalev & Jakobson, 

2022). 

 

Bartelson (2011) discusses this as the governmentalisation of sovereignty, as it 
will become more homogeneously constructed, assessed, and also performed 

across the globe. Hameiri (2010) outlines how such a governmentalised 
sovereignty runs into another set of difficulties because of human agency. For 
example, studying state-building interventions in the world, he demonstrates that 

even if you go in with a clear-cut plan, you will become embedded in local 
contexts. These will also shape those who intervene, not only those who are inside. 

 

The development towards more internal-type sovereignty opportunities also leads 

to more hegemonic ambitions and related strategies, a fuzzier process of 
international politics, and increased asymmetry of power among the states and in 
the international system. It also fosters the resurgence of realism in the 

international arena, although this need not be limited to that development. 

 

Thus, we can conclude that the new technological opportunities create temptations 
for attempting more power and dominance of the (larger) state governments, but 

at least as long as these are steered by humans the results will likely not be 
uniform and the international power balance is still constantly evolving, albeit 
more or less along realist or some other lines. Such a dynamic can be seen as an 

automatic restraint, at least to the point that we have more than one capable state 
in the international arena. 

 

Another aspect of this process is more domestically oriented and creates a bridge 

to studying neoliberal technocratic governance. Capable and interested states 
operating across borders, of course, utilise the new resources available. Just to 
give a couple examples, they utilise cyberattacks against strategic targets; one 

might remember the problems of Iranian nuclear power due to cyberattacks, or 
how general Qasim Solaimani was killed by a remotely operated drone. 

 

This creates new insecurity and a resulting process of securitisation (Buzan et al., 

1998; Nyers, 2009; Omand, 2010; Guillaume & Huysmans, 2013). This is the 
idea, I would say, of hyper politicising some aspects of life. When you politicise, 
you have several viewpoints and you have arguments in between different 

viewpoints. When you hyper-politicise, you try to depict something as so huge a 
threat that there is just one answer, no others, and you are able to deliver. So, 

over-securitisation is something that can be built up as a feeling, and this is largely 
based on media – social media, mass media, whatever. This builds a justification 
for more top-down strategies that claim to be on good intentions. 

 

We have had new EU databases on people justified by Schengen free movement. 

We have seen other databases, several other measures and a new layer of 
documentation of people based on COVID prevention. But these nice, securitising 

initiatives also build up a new layer of top-down governance in the Western states. 
It is largely anonymous. Most people just have glimpses of it, and it is quite 
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extensive, relatively precise, and could be backed up by quite small forces; when 
you know where to go, you don't need police everywhere, just as one example. 
We see state capacities extending to new domains, and this concerns both 

international and domestic arenas. 

 

Temptations and restraints in digitalising neoliberal governance 
In recent decades we can speak of a process of technocratisation and the 

divergence of vote-seeking frontstage politics and backstage policy-making in the 
Western world, especially Europe (e.g., Papadopoulos, 2013). It is often 
characterised as the new public management doctrine (e.g., Christensen & 

Laegreid, 2002; Pollitt & Bouckert, 2017; Sootla & Kalev, 2020) or neoliberalism 
(Crouch, 2011; Davies, 2014). For us, both are relevant, as the doctrine highlights 

the strategies and tools, and neoliberalism the justifications for a new style of 
governing. 

 

Although new public management has evolved through many generations (e.g., 
Hay, 2007) and is quite diverse in practice, its managerial-technocratic focus is 

well handled by its main tools, which are presented in the following table. More 
broadly, its core purpose is to manage inputs and outputs in a way that ensures 

economy and responsiveness to consumers through managers operating based on 
performance targets, borrowing many methods and tools from private sector 
management. Thus, efficiency is achieved by considerable top-down, if sometimes 

interactive, technocratisation. 

 

Table 3.  
The new public management toolkit. 

Market-inspired reforms 
• Privatisation of state assets and 

certain services 
• Internal markets – separating 

purchasers from providers within 

the public sector to create new 
markets, e.g. care for elderly 

• Performance budgeting – results-
oriented, target-driven budgeting 

• Performance contracts and pay-

for-performance – establishing 
performance targets for 

departments and individualised 
pay scales for public employees 

• Programme review – systematic 

analysis of costs and benefits of 
individual programmes 

• Compulsory competitive 
tendering – services delivered by 

the private or voluntary sector 
• One-stop-shops – coordination of 

programmes through one 

delivery system to eliminate 
duplication 

Governance reforms 
• Decentralisation – moving 

responsibility for programme delivery 
and delegating budgetary authority 
from central government to provincial 

or local governments or 
neighbourhoods 

• Open government – freedom of 
information, e-government and public 
engagement mechanisms – e.g. 

citizens’ juries and other deliberative 
forums 

• Standards in public life – constituting 
effective public administration 
frameworks (e.g. executive 

machinery, departments, planning 
and coordination mechanisms) 

• Development of codes of ethical 
practice (e.g., codes of conduct, 

transparency, accountability, 
effective audit, monitoring and 
evaluation) 

• Collaborative government with 
stakeholders 

• Co-production with citizens 
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• Invest to save budgets – venture 
capital for oiling the wheels of 

government 
• Quality standards – applying 

principles of quality 

management, e.g., Citizens’ 
Charters, ‘Best Value’ or 

‘Comprehensive Performance 
Assessments’, public service 
agreements 

Deregulatory/regulatory reform 
• Personnel deregulation – open 

competition in recruitment, 
performance-related pay and 

elimination of civil service 
controls over hiring, firing, 
promotion, etc. 

• Purchasing deregulation – 
permits individual organisations 

to make decisions about 
procurement, rather than using 

centralised purchasing 
organisations 

• Creation of new regulatory bodies 

to supervise privatisation and 
collaborative governance 

Competence reforms – increasing 
the capacity of public servants to act 

• Staff audits to determine what 
personnel is on hand 

• Getting the right people into the 
administration, partly by stronger 
incentives to attract and retain them, 

partly by changing objectives and 
procedures in an effort to make the 

work situation more challenging and 
rewarding, and 

• Establishing integrated training 
programmes through the 
establishment of a civil service 

college/schools of government and 
professional skills for 

government/occupational 
skills/professional accreditation 

• Coaching and mentoring 

• Capability review 

Source: Evans and Stoker (2022, pp. 148-149) 

 

The reason I discuss neoliberal governance is not only based on its prevalence. 

The key issue is that it has liberty as its core claim. The manifold techniques of 
neoliberal governing are, to a large extent, based on the idea of liberating people—
at least in a way (see, for example, Davies, 2014). The idea is to make individuals 

freer, more capable of acting in certain ways, and the governance tools should 
support this. In addition to the toolbox, there are also several other techniques, 

such as monitoring, securitisation, communication, and so on. The main focus is 
similar, nudging people towards some desired ways of behaviour and away from 

the undesired. 

 

The problem in contemporary neoliberal governance is that there is a relatively 

narrow understanding of freedom and its enhancement. If people are not egoistic 
and individualistic in their private and public activities, they are seen as deviating 

and in need of some indoctrination and stronger measures: this element of a clear-
cut truth is actually alien to most of the liberal tradition. Another problem is that 

there have already been for some time very divergent views and recipes within 
neoliberalism (e.g. Crouch, 2011; Davies 2014). But the managerial public 
administrators can nevertheless use their toolkit to steer people to act along the 

lines of whatever neoliberal rationality currently prevails. 
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The traditional ideas on which representative government, liberal democracy and 

citizen agency were founded are currently considerably eroded in contemporary 
neoliberal governance, and mostly in the guise of doing good. We have different 
emancipatory activities, surveillance, documentation, post-democratic trends and 

so on that erode the separation of public and private sphere, immunity, citizens’ 
basic status, functioning representative government, and so on. We need new 

kinds of restraints here, for example, for immunity or privacy in the contemporary 
age of exposure. 

 

It is easy to see how digitalisation amplifies the possibilities of neoliberal 
governance, as its mainly unit-based approach to accounting and management is 

easily reconcilable with digital logic, and digitalisation vastly increases the amount 
of data and capacity for calculation. This could easily lead to over-exploitation of 

logic, seeking ever more ambitious strategies to steer society. Digitalisation 
strengthens the temptation towards more managerialism and (semi-
)authoritarianism. 

 

This (semi-)authoritarianism is not something that is a clear-cut dictatorship. It is 

more about managing people in rational ways and carrying them along into co-
governance initiatives. In this logic, we have people participating in governing 

activities, but not as democratic decision-makers. The compounding of such 
governance and digitalisation could create very dangerous combinations in terms 
of democracy. 

 

So far, there has also been an automatic restraint on the temptation of 

comprehensive technocratic steering, even if it sometimes emerges slowly. The 
experience so far has always been that the ambitious systems of data-based 

steering (e.g., PPBS) and planned economy (e.g., the Soviet system) have failed 
over time due to unintended side-effects (see also Sootla & Kalev, 2020). Even 
the less ambitious particular solutions of neoliberal governance run into difficulties 

and paradoxes, as in many real-life situations efficiency is turned upside down, 
etc. (e.g., Hibou, 2015). 

 

This restraint is based on human nature. When you seek to steer people towards 

a very specific way of life, they become very talented at finding sideways directions 
to undermine both the operation and legitimacy of the system, as exemplified 
under several ideology-based authoritarian regimes. And of course for any more 

seriously liberal perspective you become uneasy as the requirements grow and 
become too heavy for people. Instead of liberating them, they could act as some 

kind of excessive steering mechanism, resulting in neurosis and its therapeutic 
governance. This is very much against the ideas in early neoliberalism of 
empowering people to achieve more. 

 

This may change with the rise of artificial intelligence and further automation. If 

you have more capable, autonomous and agile systems of steering and control, 
ambitious top-down governance could be more sustainable. In this case, we need 

something different from the existing balances. There is some chance that new-
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style automatic restraints will emerge, but it is more likely here that new restraints 
need to be purposefully created. 

 

Conclusion: a human-centred statehood 3.0 

 

We have now seen that while digitalisation clearly leads to transformations in 
statehood, these can unfold in many ways and forms, and there is a considerable, 

continuous human role in the outcomes that will emerge. We already see how the 
modern international system somehow reemerges in a new shape. Most likely, we 

will also see some resurgence of representative government in the Western states, 
but we need to transform the old balances into the new, technology-rich context. 

 

We have discussed the temptations towards more top down, technocratic and even 
autocratic governance based on new digital capacities. But we have also seen the 

restraints on these temptations, some of which likely emerge automatically while 
others need to be set up. In order to support human-centred and democratic 

development of statehood 3.0 we need to pay attention that the system functions 
as it should. For this, we can find many insights from the studies of statehood, 
citizenship, democracy, politics, policy and governance. 

 

A crucial aspect to bear in mind is that adapting and steering digitalisation needs 

to be done with a human-centred view. The political needs to be defined around 
human beings, as it has so far always been. All the three aspects of the political – 

politics as contestation over power and aims, policy as the concrete governance 
strategy and polity as its environment – are based on the idea that human-induced 
change in the environment is possible. In this way, the political is also the 

centrepiece of innovation, including political renewal. At the heart of it are different 
approaches, rationalities, human debates and choices based on them. 

 

The political starts when there are a number of relatively sensible options, 

opportunities for progress that can be discussed and debated and then put into 
practice. It is built on human (im)perfection and creativity and thus there is no 
one truth, nor a single rationality. This differs from the natural inevitability of the 

unconscious or dogmatic reliance on one incontestable truth (hegemonic, 
monopoly-seeking religion or ideology). When a dogma or inevitability is 

contested, the political unfolds. Thus, politics, policy and polity are a profoundly 
human phenomenon: unlike technocratic phenomena, political debates and 
choices cannot be instrumentalised and automated. 

 

We need to observe and ensure the representative democratic system functions 

as it is expected, or if we want to change the system or some of its elements, we 
do it thoughtfully and address the side-effects if necessary. A democratic state is 

expected to operate based on the following general logic: people articulate their 
views, the more active ones coalesce to promote these views, run for elections, 
and, if successful, make decisions and shape policies. In this process, experts and 

parliamentary support structures also play a role. The government then 
implements policies with the help of various governance strategies, institutions 

and tools. Key institutions balance and control each other to prevent power from 
concentrating in one place and becoming absolute. The functioning of a democratic 



31 
 

state also needs a shared vision of a common future that can be collaboratively 
improved. 

 

There are several studies highlighting challenges to the contemporary democratic 
system (e.g., Papadopoulos, 2013; Blüdhorn, 2013) but several lines of 

improvement have also been suggested (e.g., Kalev, 2017; Evans & Stoker, 
2022). We need to re-strengthen the existing democratic political and governance 

institutions, facilitate education in democratic citizenship and develop a broader 
civility. A selection of such measures needs to be implemented, with specific 
attention to the effects of digitalisation (e.g. Susskind, 2020), designing and 

developing balancing mechanisms and, more broadly, the underlying principles of 
digital solutions in the advancement of organisational models and social 

technologies.  

 

To return to the overarching question, we cannot say that the state is a cold 
monster nowadays. Despite ongoing digitalisation, it is still largely human-based 
and, consequently, uncold to a considerable extent. For human-centred 

development, we need to keep it this way. We need to overcome the temptations 
of digitalisation for politics and governance by further developing the restraints, 

building on the experiences of the previous periods. This will be a hard task but, 
in all likelihood, a doable one. 
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1. Constitutional adjudication in Estonia: brief historical and theoretical overview 
Although constitutional review in a sense similar to Kelsen’s did not exist 

before the 1992 Constitution of the Republic of Estonia12 came into force, some 

elements of a right to a judicial review similar to the US judicial review model 

existed during the interwar period. The first, extremely democratic, constitution 

of 192013 did not contain any explicit provision of constitutional adjudication. 

 
10 Most of the following topics are at least to some extent covered by earlier publications of the author. The 

corresponding publications are indicated in the beginning of each topic. However, the very precise individual 

references have been omitted for reasons of space and time. 

All links in this article were accessed 31 August 2024. 

11  The author is grateful to Andra Laurand for valuable help in preparation of the article. 

12 Eesti Vabariigi põhiseadus (The Constitution of the Republic of Estonia) (PS) of 28 June 1992 [RT (Riigi 

Teataja = State Gazette) 1992, 26, 349; I, 15.05.2015, 2] 

<https://www.riigiteataja.ee/en/eli/ee/rhvv/act/530122020003/consolide>. Estonian Constitution consists of 

three acts. PS, as the main act was adopted via a referendum on 28 June 1992 and came into force on the 

following day, as follows from §1(1) of the Eesti Vabariigi põhiseaduse rakendamise seadus (The Constitution 

of the Republic of Estonia Implementation Act) (PSRS), (RT I 1992, 26, 350) 

<https://www.riigiteataja.ee/en/eli/ee/rhvv/act/530102013012/consolide>. PSRS was adopted together with the 

PS by a referendum on the same day. On 1 May 2004, Estonia, together with nine other European countries, 

joined the European Union. Before accession, the PS was amended via a referendum on 14 September 2003. 

The Eesti Vabariigi põhiseaduse täiendamise seadus (The Constitution of the Republic of Estonia Amendment 

Act) (PSTS) was added to the Constitution (RT I 2003, 64, 429; 2007, 43, 313) 

<https://www.riigiteataja.ee/en/eli/ee/rhvv/act/530102013005/consolide>. This act provides that Estonia may 

belong to the European Union, provided the fundamental principles of the Constitution of the Republic of 

Estonia are respected and that when Estonia has acceded to the European Union, the Constitution of the 

Republic of Estonia is applied without prejudice to the rights and obligations arising from the Accession Treaty. 

13 Eesti Vabariigi Põhiseadus (The Constitution of the Republic of Estonia) (PS 1920) of 15 June 1920 (RT 1920, 

113/114, 243). 

https://www.riigiteataja.ee/en/eli/ee/rhvv/act/530122020003/consolide
https://www.riigiteataja.ee/en/eli/ee/rhvv/act/530102013012/consolide
https://www.riigiteataja.ee/en/eli/ee/rhvv/act/530102013005/consolide
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Instead, it contained a rather vague provision,14 which then was interpreted by 

the Riigikohus (the Supreme Court)15 as the basis for judicial review.16 

The difficulty in providing an adequate overview of the historical 

development of constitutional adjudication can be traced back to the two 

fundamental theoretical counterpositions regarding the definition of constitutional 

adjudication, i.e., whether the Estonian system corresponds to a diffuse (i.e. 

decentralised or dispersed) or rather a concentrated (i.e., centralised) model.17 

According to a recent approach,18 the judicial review in Estonia can be dated 

back to the 11th of May 1926. The case in question concerned a decision of the 

Minister of the Interior concerning the law on the election of the county councils. 

With this decision, the minister annulled the electoral list of a certain voters’ 

association in the county council elections of 1923 and, consequently, terminated 

the mandates in the county council members obtained by the candidates on that 

list. Kaarel Baars was an attorney, a member of the voters’ association in question 

and a member of one of the county councils. Together with several other members 

of county councils who had faced similar fate, he challenged this decision in court. 

One of their central arguments was that the change made in the composition of 

the county councils was unconstitutional. The case reached the Riigikohus, who 

declared inter alia:  

 
14 §86 PS 1920 reads: “The Constitution is a steadfast guide to the activities of the Parliament, the courts and the 

government.” 

15 Riigikohus (Supreme Court or, translated literally, State Court) was from1919–1940, and is again since 1992, 

the highest court instance. Riigikohus was foreseen in §9(2) and (3) of the Eesti Vabariigi valitsemise ajutine kord 

(Provisional Rules of Government of the Republic of Estonia) of 4 June 1919 (RT 1919, 44, 91) (which were later 

replaced by PS 1920) and then established by the Riigikohtu seadus (Act of the Supreme Court) of 20 October 

1919 (RT 1919, 82/83, 164). The Soviet occupation regime liquidated the Riigikohus with point No. 4 of the Eesti 

NSV ajutise Ülemnõukogu Presiidiumi seadlus kohtute süsteemi ümberkujundamise kohta (Decree of the 

Provisional Presidium of the Supreme Soviet of the Estonian SSR on the reorganisation of the court system) of 

16 November 1940 [ENSV Teataja (= State Gazette of the Estonian SSR) 1940, 45, 523]. The decree was enforced 

in December 1940 and the activities of the Riigikohus were discontinued at the end of the year. Some of the judges 

were arrested, deported to Russia and later perished during their captivity.  

16 Cf. Uno Lõhmus, Hannes Vallikivi, Lisandusi põhiseaduslikkuse järelevalve sünniloole Eestis, Juridica 2020, 

pp. 451–464 (462). Unfortunately, Uno Lõhmus and Hannes Vallikivi confuse the constitutional review and 

judicial review. 

17 Vello Pettai, Estonia’s Constitutional Review Mechanisms: A Guarantor of Democratic Consolidation? in The 

Road to the European Union, Vello Pettai, Jan Zielonka (eds.), vol. 2: Estonia, Latvia and Lithuania (Manchester, 

New York 2003) p. 79 and 101 fn. 13 with further references to these concepts. Cf. Allan R. Brewer-Carias, 

Judicial Review in Comparative Law (Cambridge 1989) pp. 131–135, 185–194. In the present article, the term 

‘judicial review’ is used when we speak of the diffuse model, the term ‘constitutional review’ when we speak of 

the concentrated model, and the term ‘constitutional adjudication’ when both are covered. 

18 Marelle Leppik, Esimesi märke põhiseaduslikkuse kohtulikust järelevalvest: Riigikohtu praktika 1920. aasta 

põhiseaduse kehtimisajal, Juridica 2012, pp. 185–192; Uno Lõhmus, Hannes Vallikivi, Lisandusi 

põhiseaduslikkuse järelevalve sünniloole Eestis, Juridica 2020, pp. 451-464 (451 fn. 7).  
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The Estonian courts must act in accordance with §86 PS 1920, and 

according to this, every court in which the question is raised that a certain 

piece of legislation does not comply with the Constitution is entitled and 

obliged to give an answer to this question. In deciding the question whether 

an ordinary piece of legislation is in accordance with the Constitution, the 

court must act in the same manner as in deciding whether a mandatory 

regulation is in accordance with the legislation. If the court finds that the 

mandatory regulation is contrary to the legislation, it must disapply it, and 

the court must also disapply the piece of legislation if the court finds that it 

is contrary to the Constitution.19  

According to the current state of research, this judgment can be considered 

the beginning of judicial review in Estonia. More precisely, this early development 

forms the historical background for the partially represented opinion in the legal 

literature, according to which the Estonian constitutional adjudication mechanism 

is even today similar to that of the pre-war system.20 

The practice of judicial review described above did not last long. From 1934 

onwards, the Estonian constitution became authoritarian 21  and democratic 

elements, including the judicial review, were either abolished or, little by little, 

vanished on their own.22 In 1940–1941 and 1944–1991, Estonia, like Latvia and 

Lithuania, was occupied by the Soviet Union, and 1941–1944 by National Socialist 

Germany. During this period of more than 50 years, constitutional review did not 

exist. 

The present court system stems from a pre-constitutional law that was 

adopted in the transitional period.23 The new Courts Act was drawn up at the end 

 
19 Judgment of the Administrative Law Chamber of the Riigikohus, 11 May 1926, Estonian National Archive, 

ERA.1356.2.1004 (the file is unpaginated); cf. judgment of the Administrative Law Chamber of the Riigikohus, 

1 and 8 February 1927, Estonian National Archive, ERA.1356.2.1005 (the file is unpaginated).  

20 Märt Rask, Tänu põhiseadusele, Riigikogu Toimetised 15 (2007), p. 21. Märt Rask was 2004–2013 the Chief 

Justice of the Riigikohus.  

21 E.g. Rait Maruste, Heinrich Schneider, Constitutional Review in Estonia – Its Principal Scheme, Practice and 

Evaluation, in Constitutional Reform and International Law in Central and Eastern Europe, Rein Müllerson, 

Malgosia Fitzmaurice, Mads Andenas (eds.) (The Hague, London, Boston: Kluwer Law International, 1998) pp. 

91–104 (93 ff.). 

22 In the travaux préparatoires of Eesti Vabariigi põhiseadus (The Constitution of the Republic of Estonia) (PS 

1938) (RT 1937, 71, 590) which entered into force on 1 January 1938, the different modi of constitutional 

adjudication were debated, cf. Uno Lõhmus, Põhiseaduslikkuse järelevalve küsimus 1937. aasta põhiseaduse 

koostamisel: võitlus põhiseaduskohtu loomise eest, Riigiõiguse aastaraamat 2 (2021), pp. 105–138. However, PS 

1938 merely modified the authoritarian regime and constitutional adjudication had no place in the new power 

architecture. 

23  Priit Pikamäe, Ääremärkusi Eesti põhiseaduslikkuse järelevalve korralduse ja menetluse kujunemisele ja 

võimalikule edasisele arengule, Riigiõiguse aastaraamat 2021, pp. 139-170. Cf. the reform of the court system in 
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of the 1980s and passed by the Supreme Council in 1991 after the formal 

restoration of independence, but before the adoption of the new constitution in 

1992.24 The model of this newly invented court system was based on the pre-war 

model, influenced strongly by the Courts Code of 1938.25 The constitutional review 

part has been simply added to that. At the Constitutional Assembly neither the 

court system nor the constitutional adjudication model was profoundly debated. 

However, Klaus Berchtold, the Austrian expert invited to the Constitutional 

Assembly, commented on the draft constitution and pointed out some issues 

connected to the originally planned system of judicial review: “And if I am correct 

[…] all these courts have the competence to decide whether there has been an 

infringement of human rights or not. If that is correct, […] this is the point that 

should probably be discussed. If this is correct, you may face difficulties if there 

are a great number of courts which may decide on human rights. […] It might be 

asked whether the Riigikohus [will] be in a position to guarantee, so to say, a 

certain unity of jurisprudence. This is the point which should be reconsidered and 

I have not found clear indication in your draft whether these courts could be 

competent in human rights cases which arise out of activities of administrative 

authorities.”26 In this way, Klaus Berchtold touched upon the central problem of 

the judicial review model put forward by the 1926 judgment of Riigikohus and 

addressed the main issue that is inherent to the Estonian constitutional review 

model: the incompatible dichotomy of diffuse and concentrated elements of 

review. 

The Constitution of 1992 re-established the Riigikohus in §148(1) No. 327 

and §149(3)28. In particular §149(3), second sentence, and §152(2)29 can be seen 

as clear expressions of a concentrated constitutional review model because they 

 
general Katre Luhamaa, Merike Ristikivi, Rebuilding the Court System of Estonia after the Communist Regime, 

Juridica International 31 (2022), pp. 81–89 <https://doi.org/10.12697/JI.2022.31.05>. 

24 Kohtute seadus (Courts Act) of 23 October 1991 (RT 1991, 38, 472). The Courts Act of 1991 was replaced by 

the Kohtute seadus (Courts Act) (KS) of 19 June 2002 (RT I 2002, 64, 390; 04.01.2024, 4) 

<https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/527022024006/consolide>. 

25  Priit Pikamäe, Ääremärkusi Eesti põhiseaduslikkuse järelevalve korralduse ja menetluse kujunemisele ja 

võimalikule edasisele arengule, Riigiõiguse aastaraamat 2021, p. 141 f. 

26 Klaus Berchtold, 29 October 1991 in Põhiseadus ja Põhiseaduse Assamblee, Viljar Peep (ed.) (Tallinn 1997) 

p. 323.  

27 “The court system shall consist of: […] 3) the Supreme Court.” 

28 “The Supreme Court shall be the highest court in the state and shall review court decisions by way of cassation 

proceedings. The Supreme Court shall also be the court of constitutional review.” 

29 “The Supreme Court shall declare invalid any law or other legal act that is in conflict with the letter and spirit 

of the Constitution.” 

https://doi.org/10.12697/JI.2022.31.05
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/527022024006/consolide
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constitute monopolised competence of the Riigikohus to invalidate a piece of 

legislation. This is the central characteristic of the concentrated review model. 

However, the prevailing theoretical understanding of the constitutional 

adjudication and constitutional interpretation have so far, at least partly, remained 

on the level of the pre-war case law of the Riigikohus. 

Constitutional procedural law is provided for in more detail by the 

Constitutional Review Court Procedure Act (PSJKS). The first PSJKS of 1993 was 

rather brief and simply structured, having only 27 articles.30 The first hearing of 

the Riigikohus in a constitutional review case took place on 27 May 1993. 

Riigikohus rendered its first constitutional review judgement on 22 June 1993. The 

PSJKS 1993 was replaced by the new PSJKS31 in 2002, which is far more detailed. 

 

2. Institutional framework, composition and appointment of judges of the 
Riigikohus 

Riigikohus is the highest court in Estonia and unifies the functions of the 

final instance of civil, criminal, and administrative jurisdictions. But Riigikohus is 

a constitutional court, too. Constitutional provision,32 which places the highest 

ordinary and administrative jurisdiction above constitutional jurisdiction, seems to 

express the secondary nature of the latter.33 Such a combination of different 

functions has been described with good reasons as unique,34 as one of a kind,35 

 
30 Põhiseaduslikkuse järelevalve kohtumenetluse seadus (Constitutional Review Court Procedure Act) (PSJKS 

1993) of 5 May 1993 (RT I 1993, 25, 435). 

31 Põhiseaduslikkuse järelevalve kohtumenetluse seadus (Constitutional Review Court Procedure Act) (PSJKS) 

of 13 March 2002 (RT I 2002, 29, 174; 07.03.2019, 4) 

<https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/512122019006/consolide>. 

32 §149(3) PS reads: “The Supreme Court is the highest court of Estonia which reviews rulings of other courts 

pursuant to a quashing procedure. The Supreme Court is also the court of constitutional review.” 

33 This has been pointed out by Rait Maruste, Mis oli, on ja võiks olla põhiseaduslikkuse kohtulikus järelevalves, 

Juridica 2020, p. 467. 

34 Rait Maruste, The Role of the Constitutional Court in Democratic Society, Juridica International 13 (2007), 

p. 12; Rait Maruste, Põhiseaduslikkuse kohtuliku järelevalve süsteem Eestis, in Konstitutsioonikohtute 

organisatsioon ja tegevus, H. Schneider (ed.) (Tartu 1995) p. 76; Priit Pikamäe, Ääremärkusi Eesti 

põhiseaduslikkuse järelevalve korralduse ja menetluse kujunemisele ja võimalikule edasisele arengule, 

Riigiõiguse aastaraamat 2 (2021), p. 167. 

35 Rait Maruste, in Kohtute seadus, Kommenteeritud väljaanne, Priit Pikamäe (ed.) (Tallinn 2018) §26 rec. 18; 

Rait Maruste, Mis oli, on ja võiks olla põhiseaduslikkuse kohtulikus järelevalves, Juridica 2020, p. 467. 

https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/512122019006/consolide
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as exceptional,36 as peculiar37 or as an entirely unknown and untested institutional 

configuration.38 

In line with the fact that Estonia is a small state, Riigikohus consists of only 

19 judges.39  The Administrative, Criminal and Civil Chambers are permanent 

chambers and 18 of the 19 judges are assigned to these chambers. Only the Chief 

Justice40 of the Riigikohus is not assigned to any of these chambers.  

The key elements of the appointment proceedings of the judges are 

provided for in the Constitution. Pursuant to the Constitution, the Chief Justice of 

the Riigikohus is appointed to office by the Parliament on a proposal of the 

President of the Republic.41 His term, according to the Courts Act, is nine years,42 

but as an appointed judge and having not yet reached the maximum age of office 

for judges, he has the right to remain a member of the Riigikohus after the end of 

his term of office as the Chief Justice until he resigns or reaches the general 

maximum age of office for judges.43 

The other 18 judges of the Riigikohus are appointed to office by the 

Parliament on a proposal of the Chief Justice of the Riigikohus.44 In the selection 

process, the opinion of the Council for the Administration of the Courts must be 

heard45 but the Chief Justice is not bound by the opinion. Although Parliament 

makes the final decision, it can only accept or reject the candidate put forward by 

the Chief Justice. Recruitment is therefore primarily the responsibility of the Chief 

Justice, who increasingly involves presiding judges of the permanent chambers 

and even all judges of the Supreme Court in the decision-making process. 

 
36 Märt Rask, Tänu põhiseadusele, Riigikogu Toimetised 15 (2007), p. 21. 

37 Sergio Bartole, Konstitutsioonikohtu reform Eestis, 1997, p. 3 f. <https://www.just.ee/media/1095/download>; 

Märt Rask, Opening speech at the International Research Conference on the 15th Anniversary of the Constitution, 

Juridica International 13 (2007), p 2. 

38 Vello Pettai, Estonia’s Constitutional Review Mechanisms: A Guarantor of Democratic Consolidation? in The 

Road to the European Union, Vello Pettai, Jan Zielonka (eds.), vol. 2: Estonia, Latvia and Lithuania (Manchester, 

New York 2003), p. 83. 

39 §25(3) KS. 

40 “Chief Justice” is the term used in the official translation of the Constitution 

<https://www.riigiteataja.ee/en/eli/ee/rhvv/act/530122020003/consolide>. An alternative and perhaps more 

precise translation would be “President of the Supreme Court”. 

41 §150(1), §65 No. 7 and §78 No. 11 PS. 

42 §27(1) KS. 

43 §27(8) KS. 

44 §150(2) and §65 No. 8 of the Constitution. 

45 §41(3) No. 1 KS. 

https://www.just.ee/media/1095/download
https://www.riigiteataja.ee/en/eli/ee/rhvv/act/530122020003/consolide
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The power of constitutional review is exercised either by the Constitutional 

Review Chamber or, alternatively, by the Riigikohus en banc. The Riigikohus en 

banc is composed of all judges of the Riigikohus, i.e., of 19 judges,46 and is chaired 

by the Chief Justice. 47  The Constitutional Review Chamber of the Riigikohus 

comprises of nine judges of the Riigikohus.48 The Chief Justice of the Riigikohus 

shall chair the Constitutional Review Chamber 49  and is its only permanent 

member. Other members of the Constitutional Review Chamber shall be appointed 

by the Riigikohus en banc for four years, taking into consideration the opinion of 

the Administrative, Criminal and Civil Chambers, and having regard to the most 

equal possible representation of the permanent chambers in the Constitutional 

Review Chamber. Specialisation in constitutional law is not necessary. Thus, the 

Constitutional Review Chamber, unlike other chambers, is an ad hoc chamber on 

the basis of voluntary membership and with a regular term of four years. In a 

sense, it somewhat resembles a task force rather than a chamber in the proper 

sense.  

Since there is no legal obligation for any judge of the Riigikohus to join the 

Constitutional Review Chamber and the work performed there is in addition to the 

main task of working in one of the permanent chambers, membership of the 

Constitutional Review Chamber must not necessarily rotate among all the judges 

of the Riigikohus. Therefore, presupposing that after the ending of the four-year 

term no other member of the home chamber is interested, the appointment to the 

Constitutional Review Chamber may be renewed. 

To sum up, in Estonia, the sole difference between the highest ordinary and 

administrative judges and the constitutional judges is that the former have just 

volunteered for the Constitutional Review Chamber and were accepted for this 

task by their colleagues. This institutional framework reflects the secondary nature 

of constitutional review function in the Constitution. Although most cases of 

constitutional review will be decided by the Constitutional Review Chamber, the 

case is occasionally referred to the Riigikohus en banc. In these individual cases, 

all highest ordinary and administrative judges become constitutional judges on an 

 
46 §30(1) and §25(3) KS. 

47 §30(3)1 KS. 

48 §29(1) and (2) KS. 

49  The last sentence of point 32 of the Internal Rules of the Riigikohus 

<https://www.riigikohus.ee/sites/default/files/elfinder/dokumendid/kodukord/Riigikohtu_kodukord_08-02-

2022.pdf>. The internal rules of the Riigikohus are passed by the Riigikohus en banc, cf. §33(1) KS. 

https://www.riigikohus.ee/sites/default/files/elfinder/dokumendid/kodukord/Riigikohtu_kodukord_08-02-2022.pdf
https://www.riigikohus.ee/sites/default/files/elfinder/dokumendid/kodukord/Riigikohtu_kodukord_08-02-2022.pdf
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ad hoc basis. Again, this clearly expresses the secondary nature of constitutional 

adjudication. 

 

 

3. Where does the competence for constitutional review lie?  

a. Powers of the Riigikohus 
The key norms that define the constitutional review powers of the 

Riigikohus are §149(3)2 of the Constitution, according to which the Riigikohus 

shall “also” be the court of constitutional review, and §152(2), which states that 

the Riigikohus shall declare invalid any law or other legal act that is in conflict with 

the letter and spirit of the Constitution. 50  According to the Constitution, the 

invalidation competence, that is constituted by the latter provision, lies exclusively 

with the Riigikohus. This is a clear constitutional indication in favour of the 

concentrated constitutional review model (please see above). 

Inside the Riigikohus, the power of constitutional review is exercised either 

by the Constitutional Review Chamber or, alternatively, by the Riigikohus en 

banc.51 As a rule, the proceedings are conducted before the Constitutional Review 

Chamber, which usually sits as a five-member panel.52 The Constitutional Review 

Chamber decides by far the most constitutional review cases. 

The Riigikohus en banc has two different kinds of competencies: 

jurisdiction-related and those not related to the jurisdiction. The latter catalogue 

 
50 A few other constitutional articles give the Riigikohus a competence that is by nature a competence of the 

constitutional court. §64(2) No. 4 PS: “The mandate of a member of the Riigikogu shall terminate prematurely: 

[…] 4) if the Riigikohus decides that he or she is permanently incapable of performing his or her duties […]”; 

§83(1) PS: “If the President of the Republic is permanently incapable of performing his or her duties as decided 

by the Riigikohus, or if he or she is temporarily unable to perform them in the cases specified by a law, or if his 

or her mandate has terminated prematurely, his or her duties shall temporarily transfer to the President of the 

Parliament.”; §83(3) PS: “The President of the Parliament, acting as President of the Republic, shall not have the 

right, without the consent of the Riigikohus, to declare extraordinary elections to the Parliament or to refuse to 

promulgate laws.”; §107(2) PS: “The President of the Republic may refrain from promulgating a law adopted by 

the Parliament and, within fourteen days after its receipt, return the law, together with his or her reasoned decision, 

to the Parliament for a new debate and decision. If the Parliament adopts the law which is returned to it by the 

President of the Republic again, unamended, the President of the Republic shall promulgate the law or shall 

propose to the Riigikohus to declare the law unconstitutional. If the Riigikohus declares the law to be in conformity 

with the Constitution, the President of the Republic shall promulgate the law.” The meaning of the concept 

‘permanent capability’ that occurs regarding members of Parliament and the President of the Republic is a bit 

unclear, especially with regard to the question of whether it can also refer to impeachment proceedings or whether 

it merely refers to the physical and mental abilities of the person concerned. The biggest legal riddle, however, is 

§83(3) PS, because it is not clear either from the wording or from the legislative history whether, as the wording 

seems to suggest, this also gives the Riigikohus the power of advisability examination or whether, which would 

be preferable, the review is merely to be limited to questions of law and, if so, to which ones. 

51 §3(1) PSJKS. 

52 §3(2) and (21) PSJKS. Electoral complaints are heard by a panel of three judges; in exceptional cases, the 

chamber may sit in a larger composition. 
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consists of competencies such as making a proposal to the President to appoint a 

judge to office or release a judge from office.53 These cases are administrative 

activities to which administrative procedural law, not procedural law, is applicable. 

As far as jurisdiction-related powers are concerned, a case can come before the 

Riigikohus en banc in three different ways. First, there are special exclusive 

constitutional review competencies of the Riigikohus en banc that involve 

proceedings in order to declare a member of Parliament, the President of the 

Republic, the Chancellor of Justice or the Auditor General permanently incapable 

of performing their duties, to terminate the mandate of a member of the 

Parliament or to terminate the activities of a political party.54 Second, a matter of 

constitutional review that was initially supposed to be heard by the Constitutional 

Review Chamber may be referred by the latter to the Riigikohus en banc because 

the chamber deems it necessary that the case be disposed of by the Riigikohus en 

banc.55 The third possibility is that a permanent chamber, which actually has 

jurisdiction over the case, deems it necessary to refer the case to the Riigikohus 

en banc. In this case, there are again two options.  

First, the permanent chamber may refer a question of constitutional review, 

i.e., a question of the constitutionality of a legislative act, to the Riigikohus en 

banc.56 The precondition of such a reference is that the permanent chamber (or a 

special panel) holds a legislative act or omission to adopt such an act, which is 

relevant to the adjudication of the concrete case, for the status of being contrary 

to the Constitution. The second option is that the majority of the permanent 

chamber adopts a position that differs from a legal principle or opinion concerning 

the application of a law that the Riigikohus en banc has hitherto recognised, or in 

the view of the majority of the permanent chamber, disposition of the case by the 

Riigikohus en banc is important from the point of view of uniform application of 

 
53 §30(2) No. 2, 5 and 6 KS. 

54 §3(4) and §25 to §36 PSJKS. 

55 §3(3)1 PSJKS. 

56  §3(3)2 PSJKS, cf. §228(1) No. 3 of the halduskohtumenetluse seadustik (Code of Administrative Court 

Procedure) (HKMS) of 27 January 2011 (RT I, 23.02.2011, 3; 06.07.2023, 30) 

<https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/520122023003/consolide>, §19(4) No. 3 of the 

tsiviilkohtumenetluse seadustik (Code of Civil Procedure) (TsMS) of 20 April 2005 (RT I 2005, 26, 197; 

22.03.2024, 8) <https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/529052024002/consolide>, §356 No. 3 of the 

kriminaalmenetluse seadustik (Code of Criminal Procedure) (KrMS) of 12 February 2003 (RT I 2003, 27, 166; 

21.06.2024, 34) <https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/504072024003/consolide> and §169(2) of 

the väärteomenetluse seadustik (Code of Misdemeanour Procedure) (VTMS) of 22 May 2002 (RT I 2002, 50, 

313; 22.03.2024, 11) <https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/515042024001/consolide>. 

https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/520122023003/consolide
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/529052024002/consolide
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/504072024003/consolide
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/515042024001/consolide


43 
 

the law,57 and the question of constitutional review arises during the proceedings 

of the Riigikohus en banc.  

 

b. Constitutional review proceedings 
There is a debate on how many types of proceedings the PSJKS of 2002 

contains.58 There is a catalogue of proceedings in §2 PSJKS which is not exhaustive 

and does not match the systematicity of the rest of the law. At this point, it is 

assumed that different procedures should not be combined with each other and 

all different constitutional review proceedings will be considered as separate 

proceedings. Accordingly, 14 different proceedings following from the Constitution 

and from the text of the PSJKS can be identified: 

1) Proactive abstract norm control initiated by the President of the 

Republic;59 

2) Reactive abstract norm control initiated by the Chancellor of Justice;60 

3) Autonomy complaint of local governments;61 

4) The concrete norm control;62 

5) Complaint about a resolution of the Parliament;63 

6) Complaint of a member of Parliament or of a faction about a decision of 

the Board of the Parliament;64 

 
57 §228(1) No. 1 and 2 HKMS, §19(4) No. 1 and 2 TsMS, §356 No. 1 and 2 KrMS, §169(1) VTMS. 

58 E.g., according to the Constitutional Justice: Functions and relationship with the other public authorities. 

Answers by the Supreme Court of Estonia (p. 4) there are five different types of proceedings, cf. 

<https://www.riigikohus.ee/sites/default/files/elfinder/dokumendid/1_answers_by_the_estonian_supreme_court

_bucharest_en.pdf>. 

59 §107(2) PS, §4(2)2, §5 PSJKS. E.g. under the PSJKS 1993: RKPJKo (Riigikohtu põhiseaduslikkuse järelevalve 

kolleegiumi otsus = judgment of the Constitutional Review Chamber of the Riigikohus) 14.04.1998, 3-4-1-3-98, 

and under the PSJKS: RKÜKo 20.10.2020, 5-20-3. 

60 §142(2) PS, §4(2), §6 PSJKS, §17, §18 ÕKS. E.g. under the PSJKS of 1993: RKPJKo 12.01.1994, III-4/1-1/94 

(cf. Madis Ernits, Constitution as a System (Tartu 2019) p. 105 ff.), and under the PSJKS of 2002: RKÜKo 

12.07.2012, 3-4-1-6-12, cf. Garri Ginter, Constitutionality of the European Stability Mechanism in Estonia: 

Applying Proportionality to Sovereignty, European Constitutional Law Review 9 (2013), p. 335−354. Cf. to the 

Chancellor of Justice in general Madis Ernits, The Use of Foreign Law by Estonian Supreme Court, in Judicial 

Cosmopolitanism, Giuseppe Franco Ferrari (ed.) (Leiden, Boston 2019) p. 501–527 (514 fn. 59) 

<https://doi.org/10.1163/9789004297593_021>. 

61 §4(2), §7 PSJKS. E.g. RKÜKo 16.03.2010, 3-4-1-8-09. 

62 §15(1)2 PS, §4(3), §9, §11(3), §14(2) PSJKS. E.g. under the PSJKS 1993: RKPJKo 30.09.1994, III-4/1-5/94; 

cf. Madis Ernits, The Use of Foreign Law by Estonian Supreme Court, in Judicial Cosmopolitanism, Giuseppe 

Franco Ferrari (ed.) (Leiden, Boston 2019) p. 501–527 (506 ff.). E.g. under the PSJKS: RKÜKo 07.06.2011, 3-4-

1-12-10; cf. Madis Ernits, The Principle of Equality in the Estonian Constitution: A Systematic Perspective, 

European Constitutional Law Review 10 (2014), p. 444–480 (451 ff.). 

63 §16 PSJKS. 

64 §17 PSJKS. Cf. RKPJKo 02.05.2005, 3-4-1-3-05; 30.10.2009, 3-4-1-20-09. 

https://www.riigikohus.ee/sites/default/files/elfinder/dokumendid/1_answers_by_the_estonian_supreme_court_bucharest_en.pdf
https://www.riigikohus.ee/sites/default/files/elfinder/dokumendid/1_answers_by_the_estonian_supreme_court_bucharest_en.pdf
https://doi.org/10.1163/9789004297593_021
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7) Complaint about a resolution of the President of the Republic;65 

8) Request to declare the President of the Republic, a member of the 

Parliament, the Chancellor of Justice or the Auditor General permanently 

incapable of performing his or her duties;66 

9) Request to terminate the mandate of a member of the Parliament;67 

10) Request to grant consent to the President of the Parliament acting as 

the President of the Republic to declare extraordinary elections of the 

Parliament or to refuse to promulgate an Act of the Parliament;68 

11) Request to terminate the activities of a political party;69 

12) Complaint against the actions of a body organising elections or a 

decision or actions of an electoral committee;70 

13) Protest by the National Electoral Committee;71 

14) Petition by the Parliament72. 

Not all of the listed proceedings are equally important. Proceedings of 

significant importance are the abstract norm control proceedings initiated by the 

President of the Republic or by the Chancellor of Justice and the right of local 

government councils to challenge a legislative act or regulation if it is contrary to 

the constitutional guarantees of local governments. The most important type of 

proceedings of the present review architecture is the concrete norm control, which 

may be initiated by any court that concludes that a piece of legislation, the validity 

of which its decision depends on, is unconstitutional.73 

This procedure seems to be similar to Austrian, Belgian, French, German, 

Greek, Italian and Spanish concrete norm control proceedings. In all these 

jurisdictions, judges have the right to ask the Constitutional Court for an opinion 

 
65 §18 PSJKS. 

66 §25 PSJKS. 

67 §26 PSJKS. E.g. RKÜKo 13/04/2007, 3-4-1-10-07. 

68 §83(3) PS, §27 PSJKS. 

69 §48(3) and (4) PS, §32–§36 PSJKS. 

70 §37–§40, §42(1) and (2), §43–§46 PSJKS. 

71 §41, §42(3), §43–§46 PSJKS. 

72 §71 PSJKS. This procedure was introduced to the PSJKS in 2005 in order to help to overcome the possible 

constitutional obstacles by adoption of the Euro. Ever since, pursuant to this provision, there was only one 

procedure, cf. RKPJKa (Riigikohtu põhiseaduslikkuse järelevalve kolleegiumi arvamus = opinion of the 

Constitutional Review Chamber of the Riigikohus) 11.05.2006, 3-4-1-3-06. Two judges submitted their dissenting 

opinions questioning the constitutionality of the amendment of the PSJKS. 

73 Cf. Madis Ernits, The Courts and the Supreme Court in Concrete Norm Control, in 15 Years of Constitutional 

Review in the Supreme Court of Estonia, Gea Suumann (ed.) (Tallinn 2009) p. 26–38. 
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on the constitutionality of the relevant legislative act if they deem it necessary 

before a final decision in the case is made. Thus, the review model is incidental 

and proactive. In Estonia, however, according to the prevailing interpretation of 

the Constitution (and similarly, for example, to Portugal) the constitutional review 

proceedings start when a court has made a decision in the case, i.e., as a rule, 

has delivered the judgement or – in procedural matters – the ruling. It is thus (not 

being principal), ex post facto and reactive. Thus, the main difference of the 

Estonian concrete norm control system is that in Estonia the start of constitutional 

review proceedings depends on the prevailing opinion on the prior final decision 

in the case. 

The most important question related to the concrete norm control 

proceedings concerns the debate whether the Riigikohus’ interpretation of the 

Constitution, according to which the lower-level court should always deliver a final 

decision prior to initiating the constitutional review,74 is correct. This interpretation 

is the clearest expression of the diffuse theory of constitutional review (see 

above). As a supporting argument, a shorter duration of the proceedings could be 

put forward. Nevertheless, the present understanding of the initiation of the 

concrete norm control has been criticised in the literature.75 The main argument 

of the critics is the possibility that when the Riigikohus does not follow the opinion 

of the lower-level court on the unconstitutionality of the legislative act left 

unapplied, the judgment of the lower-level court might stay in force if none of the 

parties appeals the decision. A court decision that leaves a valid legislative act 

unapplied is itself unconstitutional. This problem would not occur in a system of 

constitutional review that follows the concentrated theory, e.g., when the lower-

level courts obtain a preliminary ruling from the Riigikohus and only after that 

render their final decision. 

A constitutional review judgment shall be adopted by a simple majority vote 

under the principle of confidentiality of deliberations.76 Judges shall resolve any 

differences that arise in the process of deciding the case by a vote. No judge has 

the right to abstain from voting or remain undecided. The presiding judge shall 

 
74 Since the first CNC judgment: RKPJKo 30.09.1994, III-4/1-5/94. 

75 Madis Ernits, The Courts and the Supreme Court in Concrete Norm Control, in 15 Years of Constitutional 

Review in the Supreme Court of Estonia, Gea Suumann (ed.) (Tallinn 2009) p. 26–38; Julia Vahing Laffranque, 

Põhiseaduse kohtu ja normikontrolli võimalikkusest Eestis Saksamaa näitel, Juridica 1999, p. 307 f. 

76 §57(2) PSJKS. 
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vote last. In the case of an equal division of votes, the vote of the presiding judge 

shall be decisive. 

The publication of dissenting opinions to final judgments is permitted. The 

possibility of dissenting opinions is foreseen by the PSJKS, pursuant to which a 

judge, or several judges, who disagree with the judgment or the reasons, may 

append a (joint) dissenting opinion to the judgment. 77  This opinion shall be 

submitted by the time of pronouncement of the judgment and signed by all the 

judges concerned. Dissenting opinions will be published together with the 

judgment, both in the Official Journal and on the website of the Riigikohus.78 

 

c. Diffuseness of and access to the constitutional adjudication 
In the light of the above discussion, the fundamental question of sufficient 

access to the constitutional adjudication arises. The Riigikohus has recently 

explained:  

If a person considers that his or her rights have been infringed by a 

provision of a legislative act, he or she may request a review of the 

constitutionality of the provision, in particular in the case in which the 

provision is to be applied (§15(1)2 PS 79 ). The constitutionality of a 

restriction on access to the courts may be challenged by the person in court 

proceedings, in which the disputed provision should be applied.80  

Thus, the Riigikohus considers the right to concrete norm control as the 

primary right to constitutional review and the arguments regarding the alleged 

unconstitutionality of a legislative act must be presented before the ordinary 

courts. In another case, the Riigikohus has recently stated: “Pursuant to §15 and 

§152 PS81, every court must, in deciding a case, assess the constitutionality of the 

 
77 §57(5) PSJKS. 

78 Cf. Christoph Grabenwarter, Monika Hermanns, Kateřina Šimáčková, Report on Separate Opinions of 

Constitutional Courts, Venice Commission Opinion No. 932/2018, p. 21 

<https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2018)030rev-e>. 

79 “Everyone has the right, while his or her case is before a court, to request for any relevant law, other legal act 

or action to be declared unconstitutional.” 

80 RKPJKm (Riigikohtu põhiseaduslikkuse järelevalve kolleegiumi määrus = ruling of the Constitutional Review 

Chamber of the Riigikohus) 13.12.2023, 5-23-36, para. 19. 

81 §15 PS: “[1] Everyone whose rights and freedoms are violated has the right of recourse to the courts. […] [2] 

The courts shall observe the Constitution and shall declare unconstitutional any law, other legal act or action that 

violates the rights and freedoms provided for in the Constitution or is otherwise in conflict with the Constitution.” 

§152 PS: “[1] When adjudicating a matter, a court shall not apply any law or other legal act that is in conflict with 

the Constitution.” [For §152(2), see fn. 19 above.] 

https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2018)030rev-e
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applicable law.”82 This is an expression of the diffuseness of the system – not only 

the Riigikohus, but, according to the Riigikohus, all courts are competent to 

perform judicial review. While this in itself can be considered somewhat 

ineffective, it is not necessarily constitutionally problematic as long as the 

Riigikohus fulfils its function as a constitutional court. However, one would expect 

that courts or – as the court of last instance – the Riigikohus at least has the 

obligation to respond to the arguments put forward in the complaint regarding the 

constitutionality of the piece of legislation in its decision. Instead, however, the 

Riigikohus has repeated several times: “The mere fact that the Riigikohus does 

not state reasons in its ruling as to the constitutionality of the contested provisions 

does not mean that courts failed to assess all the pleas in law raised in the 

complaint.”83 This fiction applies regardless of whether a court has even explicitly 

considered the constitutionality of the legislative act in question. And this is where 

it becomes problematic. 

In light of this, the claim to an effective legal remedy with regard to the 

review of constitutionality is reduced to a mere fiction and an irrefutable 

presumption that at least some judge in the court system has given some thought 

to the constitutional question. However, this does not fulfil the minimum 

constitutional requirements of a democratic constitutional state. Whether and how 

such an examination has been carried out must be evident and comprehensible. 

The complainant and the legal public must be informed of the reasons for rejecting 

the complaint. Moreover, the Riigikohus has the clear constitutional obligation to 

perform constitutional review, which means the duty to perform it explicitly. Not 

obeying this obligation comes close to the denial of justice. 

As an interim conclusion, it should be noted that the diffuseness of the 

constitutional adjudication leads to a dispersion of responsibility. If several 

instances are simultaneously responsible for constitutional adjudication, it may 

end up that the question of constitutionality is passed on between the instances 

as a hot potato. Therefore, it ultimately comes down to the fact that it may happen 

that not one court really examines the most important question – the question of 

constitutionality. Historical experience teaches us that in case of a legal system 

that does not guarantee full legal protection of the constitutional rights, it is only 

 
82 RKPJKm 22.12.2020, 5-20-9, para. 12; 07.11.2022, 5-22-7, para. 30; 11.06.2024, 5-24-6, para. 24. 

83 RKPJKm 27.01.2017, 3-4-1-14-16, para. 26; cf. RKPJKm 01.11.2011, 3-4-1-21-11, para. 13; 15.05.2013, 3-

4-1-4-13, para. 27. 
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a matter of time before the democratic system of government suffers serious 

damage. 

 

4. The main institutional issues 

a. Appointment procedure of judges 
The different appointment proceedings for the Chief Justice and for the rest 

of the judges raises the problem of whether the Riigikohus is a fully-fledged 

collegial body. This has already been addressed elsewhere.84 A further problem 

lies in the modus of how the judges of the Riigikohus are appointed. Although the 

Parliament has the final decision-making competence, the recruitment of judges 

is the constitutional responsibility of the Chief Justice, who may or may not involve 

all judges of the Riigikohus in his decision-making. Although the Parliament 

ultimately formalises the nomination, in reality the Chief Justice personally 

determines the composition of the Riigikohus.  

The legitimisation procedure for judges of the Riigikohus corresponds to the 

indirect cooptation85 model. In his influential work on cooptation, Karl Loewenstein 

based his analysis on the preliminary understanding of cooptation as the filling of 

vacant positions in a collegial body by the votes of the existing members of the 

body, as opposed to an election by an outside constituency.86 If the actual election 

or nomination is not carried out by the body itself but just controlled by it, one 

could name it indirect cooptation. 87  The function of cooptation is frequently, 

according to Loewenstein, as a means “to protect the existence and future of a 

group in its present form”.88 Thus, in this model, it is more likely that the views of 

newly recruited members are in line with those of existing members, although the 

process can also be used to change the organisational profile.89 This means that 

the cooptation process also becomes a venue for power struggles between those 

 
84 Madis Ernits, Jolita Miliuvienė, Jānis Pleps, Vytautas Sinkevičius, Models of constitutional adjudication in 

the Baltic States, International Social Science Journal, Special Issue 2022, p. 1–19 (10 f.) 

<https://doi.org/10.1111/issj.12384>. 

85 Cf. to the cooptation in general Karl Loewenstein, Kooptation und Zuwahl (Frankfurt a. M. 1973) p. 14 ff. and 

to the indirect cooptation p. 87. 

86 Karl Loewenstein, Kooptation und Zuwahl (Frankfurt a. M. 1973) p. 18. It must be admitted that there is no 

commonly recognised definition of cooptation. For example, Michael G. Lacy distinguishes between the 

traditional elite recruitment model, the formal organisation model, the power-protest model and the political 

socialisation model of cooptation, cf. Michael G. Lacy, Cooptation: Analysis of a neglected social process 

(University of Kansas 1973) p. 10 <https://hdl.handle.net/1808/30584>. According to Lacy, Loewensteins 

approach corresponds to the traditional elite recruitment model. 

87 Karl Loewenstein, Kooptation und Zuwahl (Frankfurt a. M. 1973) p. 87. 

88 Karl Loewenstein, Kooptation und Zuwahl (Frankfurt a. M. 1973) p. 191. 

89 Cf. Karl Loewenstein, Kooptation und Zuwahl (Frankfurt a. M. 1973) p. 192. 

https://doi.org/10.1111/issj.12384
https://hdl.handle.net/1808/30584
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who favour the change and those who would prefer to leave everything as it is.90 

But there is another dimension causing the most concern. To describe the essence 

of the problem, the words of Karl Loewenstein express it best:  

It [i.e. the cooptation] may be superior to popular election in terms of 

expediency, but it offers no guarantee that only the most capable will 

actually reach the top positions. Patronage and nepotism can creep in with 

every appointment to office, but are easier to detect and, if necessary, 

correct with all other investiture techniques than with cooptation.91  

Karl Loewenstein’s thorough analysis of cooptation thus points to its 

fundamental systemic risk. 

It must be emphasised that the cooptation procedure for the composition 

of the Riigikohus was not entirely wrong, at least for the transition period, because 

it probably accelerated the reform of the court system and its necessary personal 

renewal, and with that the transformation of the whole legal system. The first 

composition of the Riigikohus selected by the first Chief Justice Rait Maruste 

turned many fundamental principles of the democratic constitutional state into 

constitutional reality. For this, they deserve sincere recognition. 

However, the cooptation model might not appear equally successful in the 

long run. Even if cooptation might not have been a bad choice for a short period 

of time, over a longer period human imperfection, accumulating error rate and 

deficit of democracy may sooner or later lead to a creeping downfall. This insight 

could motivate a forward-thinking constitutional legislator to address this issue 

sooner rather than later. Historically, under the democratic Constitution of 1920,92 

all judges of the Riigikohus were equally appointed (or elected) by the Parliament 

and this historical model could serve as the model for a possible future 

legitimisation procedure for judges of the court that carries out the constitutional 

review function. A qualified majority, e.g., a two-thirds majority of all members of 

Parliament, could be used as a possible amendment in order to minimise the risk 

of politicisation.93 

 
90 Karl Loewenstein, Kooptation und Zuwahl (Frankfurt a. M. 1973) p. 192 ff. 

91 Karl Loewenstein, Kooptation und Zuwahl (Frankfurt a. M. 1973) p. 212. Although Loewenstein explicitly 

addresses this to the cooptation procedures associated with multinational corporations, these insights are 

nevertheless transferable to other cooptation models as well. 

92 §69 PS 1920. 

93 §151(1) of the final report of the Government Commission for Legal Expertise of the Constitution of 16 March 

1998 “Muudatusettepanekud” <https://www.just.ee/era-ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus> 

https://www.just.ee/era-ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus
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b. Lifelong term of office of the judges of the Riigikohus 
The reason for the limited term of office is the need to find a reasonable 

balance between the democratic legitimacy of constitutional judges and their 

independence. 94  The Government Commission for Legal Expertise of the 

Constitution argued in its final report: “A fixed term of office and a periodic change 

of the membership will avoid the “petrification” of the Court and ensure the 

continuous renewal of its legitimacy.”95 On the other hand, opponents of the time-

limited term of office for constitutional judges insist on the absoluteness of the 

principle of lifelong tenure.96 

Currently, the judges of the Riigikohus are, equally to all other judges, 

appointed to office for life97 which means in practice that they will be released as 

a rule at 68 years of age, but their term of office can theoretically be prolonged 

by the Riigikohus en banc up to 72 years.98 Combined with the cooptation model, 

the lifelong tenure of judges of the Riigikohus reinforces both good and incorrect 

personnel decisions. If someone is appointed to the Riigikohus in his or her early 

30s, as it has happened, the effective term of office may theoretically last even 

40 years. In a democratic constitutional state, which derives its ongoing power 

from the change of personalities and their views at the top of the decision-making 

chain, this is simply too long. 

The term of office of constitutional judges varies internationally. Other than 

in Estonia, the undetermined duration of the term of office of constitutional judges 

applies in the following member states of the European Union: Austria, Belgium, 

Cyprus, Denmark, Finland, Ireland, Malta and Sweden.99 However, the tendency 

 
proposed a the two-thirds majority of the members of the Parliament for the appointment of the judges of a future 

Constitutional Court. 

94 Cf. Dian Schefold, Zur Problematik der beschränkten Amtszeit von Verfassungsrichtern, Juristenzeitung 43 

(1988), pp. 291–296 (292 ff.). 

95 Explanatory memorandum to §151 of the final report of the Government Commission for Legal Expertise of 

the Constitution of 16 March 1998 “Muudatusettepanekud” <https://www.just.ee/era-ja-avalik-oigus/pohiseadus-

ja-pohioigused/pohiseadus>. 

96 Tõnu Anton, Kas kohtu asemele kvaasikohus on samm edasi või tagasi? in Konstitutsioonikohtute probleemid 

ja arengukavad, Heinrich Schneider, Peeter Roosma (eds.) (Tartu 1999) pp. 82–84. Tõnu Anton who was the 

President of the Constitutional Assembly and at that time judge of the Riigikohus mocked constitutional judges 

appointed to office for a fixed term as ‘non-judges’ because of their lack of lifelong tenure and a constitutional 

court correspondingly as a ‘non-court’. 

97 §147(1) PS. 

98 §48 and §991 KS. 

99 The information quoted here is from the Report of the Venice Commission, “The Composition of 

Constitutional Courts”, No. CDL-STD(1997)020, December 1997, p. 13 ff., 65 ff. 

<https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-STD(1997)020-e>.  

https://www.just.ee/era-ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus
https://www.just.ee/era-ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-STD(1997)020-e
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seems to point towards a non-renewable term of 9 to 12 years, which would meet 

both requirements: the independence of the judges and the necessary change of 

personnel and views. In Latvia and Lithuania, as the closest neighbours, the not 

(directly) renewable term of office of constitutional judges is, respectively, 10 and 

9 years. In other member states of the European Union, for example, a not 

(directly) renewable 9-year term of office applies for constitutional judges in 

Bulgaria, France, Italy, Poland, Portugal, Romania, Slovenia and Spain and a 12-

year non-renewable term in Germany. Furthermore, a non-renewable 9-year term 

of office also applies for constitutional judges in Ukraine. Thus, Estonia is the only 

member state of the European Union which, in its relatively new Constitution, 

made the decision for a lifelong term of office of constitutional judges. Perhaps, in 

order to minimise the risk of negative effects on the democratic constitutional 

state, it could be advisable to consider limiting the term of office of constitutional 

judges de lege ferenda to a non-renewable term of office of between 9 and 12 

years.100 

 

c. Secondary nature of the constitutional review 
§149(3) of the Constitution reads: “The Riigikohus is the highest court of 

Estonia and reviews rulings of other courts pursuant to a quashing procedure. The 

Riigikohus is also the court of constitutional review.” The systematicity of the two 

sentences of this paragraph forms the basis of the critique, mainly expressed by 

the first Chief Justice after the regaining of independence Rait Maruste, according 

to whose interpretation this constitutional provision means that the Riigikohus is 

in the first place the highest court of Estonia and only secondarily the court of 

constitutional review.101 Indeed, since the Riigikohus deals with administrative, 

civil, criminal and misdemeanour cases – apart from constitutional review cases – 

and above that with cases concerning court administration, it has to apply case by 

case a total of five different codes of procedure, plus rules for court administration 

matters. With such a complex structure of competences and procedures, it is 

crucial that the judges carrying out constitutional review tasks stay on track and 

 
100 §151(3) of the final report of the Government Commission for Legal Expertise of the Constitution of 16 March 

1998 “Muudatusettepanekud” <https://www.just.ee/era-ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus> 

and §151(5) of the Eesti Vabariigi põhiseaduse muutmise seadus (Amendment Law of the Constitution of the 

Republic of Estonia), 864 SE of 08 October 2001 <https://www.riigikogu.ee/download/07ee86bd-3ac6-3969-

a2d7-3d5176b74ccf>, presented to the Parliament by the President Lennart Meri, proposed a non-renewable 12-

year term of office for the judges of a future Constitutional Court. 

101 Rait Maruste, Mis oli, on ja võiks olla põhiseaduslikkuse kohtulikus järelevalves, Juridica 2020, p. 467; Rait 

Maruste, in Kohtute seadus, Kommenteeritud väljaanne, Priit Pikamäe (ed.) (Tallinn 2018) §26 rec. 18.1. 

https://www.just.ee/era-ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus
https://www.riigikogu.ee/download/07ee86bd-3ac6-3969-a2d7-3d5176b74ccf
https://www.riigikogu.ee/download/07ee86bd-3ac6-3969-a2d7-3d5176b74ccf
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do not lose sight of their main objective – to carry out an effective substantive 

constitutional review. Constitutional guardianship, as Hans Kelsen has put it, in 

the style of Carl Schmitt, 102  is a fundamental function of democratic 

constitutionalism, separate from ordinary jurisdiction, and deserves corresponding 

treatment by the Constitution. The cited constitutional article does not meet this 

requirement. 

 

5. Reform efforts 
There are numerous issues that could be raised.103 In the following, the 

article focuses on the two most important critical aspects: the lack of a separate 

constitutional court and the debate about the individual constitutional complaint. 

 

a. Constitutional Court 
It was only a matter of time before a debate would break out about the 

justification of the configuration of the institutional framework for constitutional 

review. There are four important issues of the present system that need to be 

addressed: incomplete access to constitutional adjudication for the protection of 

constitutional rights; the cooptation model of appointing the judges; the lifelong 

term of office of the constitutional judges; and the secondary nature of the 

constitutional review. All of these could be solved, or at least significantly 

mitigated, if a standalone constitutional court were established consisting of 

judges who are all appointed to office through an equal procedure for a non-

renewable fixed term of reasonable duration. 

The debate about a separate constitutional court started as early as in the 

travaux preparatoires of the Constitution, although none of the draft versions 

contained an explicit provision for this. Austrian expert Klaus Berchtold was – as 

far as can be seen – the first to propose a constitutional court for Estonia under 

the Constitution of 1992. He argued in his speech to the Constitutional Assembly:  

 
102 Hans Kelsen, Who Ought to Be the Guardian of the Constitution? in The Guardian of the Constitution: Hans 

Kelsen and Carl Schmitt on the Limits of Constitutional Law, Lars Vinx (transl.) (Cambridge 2015) pp. 174–221; 

cf. Carl Schmitt, The Guardian of the Constitution in The Guardian of the Constitution: Hans Kelsen and Carl 

Schmitt on the Limits of Constitutional Law, Lars Vinx (transl.) (Cambridge 2015) pp. 79–124, 125–173; Lars 

Vinx, Introduction in The Guardian of the Constitution: Hans Kelsen and Carl Schmitt on the Limits of 

Constitutional Law, Lars Vinx (transl.) (Cambridge 2015) p. 5; Lars Vinx, Democratic Constitutionalism – 

Kelsen’s Theory of Constitutional Review in Lars Vinx, Hans Kelsen’s Pure Theory of Law (Oxford 2007) p. 

163. 

103 For example, Rait Maruste points out the lack of the following necessary aspects of constitutional review: a 

separate constitutional court; an individual constitutional complaint dispute settlement between public authorities; 

a right of a parliamentary minority to challenge a decision of the majority; and impeachment proceedings, cf. Rait 

Maruste, Mis oli, on ja võiks olla põhiseaduslikkuse kohtulikus järelevalves, Juridica 2020, p. 472 f. 
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But you may consider establishing a constitutional court which is a 

specialised court and has the advantage of concentrating the competence 

concerning protection of human rights to one court for the whole of Estonia. 

I may say that our [i.e. Austrian] experiences has shown that such a 

concentration of competence in this field before a constitutional court has a 

lot of advantages. Especially the advantage that there is no differing 

jurisprudence between several courts.104  

The constitutional review questions were discussed in the Constitutional 

Assembly,105 but according to the transcript, either the idea was not properly 

discussed, or it was left aside for reasons not disclosed. Thus, the idea of a 

separate constitutional court was set aside without transparent reasoning and, 

instead, the present configuration was introduced. 

The debate about establishing a separate constitutional court continued 

among the public in the second half of the nineties with the work and the final 

report of the Government Commission for Legal Expertise of the Constitution, 

which was established in 1996. First, foreign experts Robert Alexy106 and Sergio 

Bartole107 recommended a constitutional court for Estonia. Subsequently, in its 

final report, the commission presented a well elaborated proposal to amend the 

Constitution and to establish a constitutional court.108 The essential arguments 

presented by the commission were: (1) an individual constitutional complaint 

leads to the establishment of a separate specialised court; (2) the constitutional 

court better ensures the development of constitutional law; (3) the constitutional 

court more effectively keeps state bodies within the limits of the powers assigned 

 
104 Klaus Berchtold, 29 October 1991 in Põhiseadus ja Põhiseaduse Assamblee, Viljar Peep (ed.) (Tallinn 1997) 

p. 328 f. 

105 Peet Kask, 1 November 1991 in Põhiseadus ja Põhiseaduse Assamblee, Viljar Peep (ed.) (Tallinn 1997) p. 

385; Liia Hänni, 22 November 1991 and 10 April 1992 Põhiseadus ja Põhiseaduse Assamblee, Viljar Peep (ed.) 

(Tallinn 1997) p. 531, 1044, 1046; Kaido Kama, 16 January 1992 in Põhiseadus ja Põhiseaduse Assamblee, Viljar 

Peep (ed.) (Tallinn 1997) p. 726; Jüri Rätsep, 10 April 1992 in Põhiseadus ja Põhiseaduse Assamblee, Viljar Peep 

(ed.) (Tallinn 1997) p. 1045. 

106 Robert Alexy, Põhiõigused Eesti põhiseaduses, Juridica special issue 2001, p. 94. The manuscript of the 

monograph was essentially ready and presented to the members of the Government Commission for Legal 

Expertise of the Constitution already in 1997. 

107 Sergio Bartole, Konstitutsioonikohtu reform Eestis, 1997, p. 5; cf. Sergio Bartole, Helmut Steinberger, Opinion 

on the Reform of Constitutional Justice in Estonia, Venice Commission Opinion No. CDL(1998)059-e, p. 7 

<https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL(1998)059-e>. 

108 Cf. the final report of the commission of 16 March 1998 “Muudatusettepanekud” <https://www.just.ee/era-

ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus>. Cf. Paul Varul, Põhiseaduse juriidiline ekspertiis: 

eesmärgid, töökorraldus ja tulemused, Riigikogu Toimetised 1 (2000), pp. 65–76 (74 f.) 

<https://rito.riigikogu.ee/eelmised-numbrid/nr-1/pohiseaduse-juriidiline-ekspertiis-eesmargid-tookorraldus-ja-

tulemused/>; Maige Prööm, Intervjuu justiitsminister Paul Varuliga, Juridica 1998, p. 110 f.  

https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL(1998)059-e
https://www.just.ee/era-ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus
https://www.just.ee/era-ja-avalik-oigus/pohiseadus-ja-pohioigused/pohiseadus
https://rito.riigikogu.ee/eelmised-numbrid/nr-1/pohiseaduse-juriidiline-ekspertiis-eesmargid-tookorraldus-ja-tulemused/
https://rito.riigikogu.ee/eelmised-numbrid/nr-1/pohiseaduse-juriidiline-ekspertiis-eesmargid-tookorraldus-ja-tulemused/
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to them by the Constitution; (4) the constitutional court better ensures the 

protection of constitutional rights; and (5) the constitutional court helps to prevent 

Estonia being defeated in the European Court of Human Rights. The Minister of 

Justice at that time, Paul Varul, was of the opinion that the establishment of the 

constitutional court was, although not strictly necessary for the development of 

the state, important and recommendable.109  Subsequently, several authors – 

some of them involved in the work of the government commission themselves as 

staff of the commission – supported a constitutional reform and the establishment 

of a separate constitutional court.110 

In 2001, the departing President of the Republic Lennart Meri initiated 

constitutional amendment proceedings in order to establish a separate 

constitutional court.111 President Meri formulated reasons for the reform of the 

constitutional court in the explanatory memorandum to the draft and in his speech 

to the Parliament on 7 October 2001.112  The explanatory memorandum was 

essentially based on a critique of the present system. The further arguments 

raised by President Meri were: (1) Estonia needs a body that has the right to the 

final interpretation of the Constitution in order to be able to settle disputes 

between constitutional bodies; (2) such an institution would prevent the risk that 

some powerful prime minister, parliamentary leader or president will usurp the 

powers of the other institutions; (3) the constitutional court in this way would 

create the balance that the state needs to function. The proposed constitutional 

amendment did not find the necessary political majority and with the next election 

the draft dropped out of the proceedings of the Parliament. In the following period, 

 
109 Paul Varul, Põhiseaduse juriidiline ekspertiis: eesmärgid, töökorraldus ja tulemused, Riigikogu Toimetised 1 

(2000), p. 75 <https://rito.riigikogu.ee/eelmised-numbrid/nr-1/pohiseaduse-juriidiline-ekspertiis-eesmargid-

tookorraldus-ja-tulemused/>; Maige Prööm, Intervjuu justiitsminister Paul Varuliga, Juridica 1998, p. 110 f. 

110 Julia Vahing Laffranque, Põhiseaduse kohtu ja normikontrolli võimalikkusest Eestis Saksamaa näitel. Juridica 

1999, p. 304 f.; Madis Ernits, Põhiseaduse Riigikogu peatüki probleemid, Juridica 1999, p. 478; Virgo Saarmets, 

Konstitutsioonikohus ja individuaalne konstitutsiooniline kaebus, Üldiseloomustus ja Eesti perspektiivid (Tartu 

Ülikool 2000) p. 25 f., 70 f. Rather ambiguous Rait Maruste, Põhiseadus ja justiitsorganite süsteem, Juridica 1998, 

p. 327; Thilo Marauhn, Supreme Court or Separate Constitutional Court: The Case of Estonia, European Public 

Law 5 (1999), pp. 301–314 <https://doi.org/10.54648/euro1999023>. 

111 Draft of 7 October 2002 “Eesti Vabariigi põhiseaduse muutmise seadus Vabariigi Presidendi pädevuse ja 

tema valimiskorra muutmiseks 1182 SE” <https://www.riigikogu.ee/tegevus/eelnoud/eelnou/8aa6f95d-a36c-

38ab-abb4-

e26248735110/Eesti%20Vabariigi%20p%C3%B5hiseaduse%20muutmise%20seadus%20%20Vabariigi%20Pre

sidendi%20p%C3%A4devuse%20ja%20tema%20valimiskorra%20muutmiseks>. 

112  Lennart Meri, Vabariigi Presidendi Lennart Meri kõne, Verbatim record, IX Riigikogu, VI Istungjärk, 

Täiskogu korraline istung, Monday, 08.10.2001, 15:00 <http://stenogrammid.riigikogu.ee/en/200110081500>. 

https://rito.riigikogu.ee/eelmised-numbrid/nr-1/pohiseaduse-juriidiline-ekspertiis-eesmargid-tookorraldus-ja-tulemused/
https://rito.riigikogu.ee/eelmised-numbrid/nr-1/pohiseaduse-juriidiline-ekspertiis-eesmargid-tookorraldus-ja-tulemused/
https://doi.org/10.54648/euro1999023
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/8aa6f95d-a36c-38ab-abb4-e26248735110/Eesti%20Vabariigi%20p%C3%B5hiseaduse%20muutmise%20seadus%20%20Vabariigi%20Presidendi%20p%C3%A4devuse%20ja%20tema%20valimiskorra%20muutmiseks
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/8aa6f95d-a36c-38ab-abb4-e26248735110/Eesti%20Vabariigi%20p%C3%B5hiseaduse%20muutmise%20seadus%20%20Vabariigi%20Presidendi%20p%C3%A4devuse%20ja%20tema%20valimiskorra%20muutmiseks
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/8aa6f95d-a36c-38ab-abb4-e26248735110/Eesti%20Vabariigi%20p%C3%B5hiseaduse%20muutmise%20seadus%20%20Vabariigi%20Presidendi%20p%C3%A4devuse%20ja%20tema%20valimiskorra%20muutmiseks
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/8aa6f95d-a36c-38ab-abb4-e26248735110/Eesti%20Vabariigi%20p%C3%B5hiseaduse%20muutmise%20seadus%20%20Vabariigi%20Presidendi%20p%C3%A4devuse%20ja%20tema%20valimiskorra%20muutmiseks
http://stenogrammid.riigikogu.ee/en/200110081500
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several authors here and there supported the idea of establishing a separate 

constitutional court.113 

On the other hand, several authors have opposed the idea of the separate 

constitutional court. The most prominent opponents have been the former 

Presidents of the Riigikohus Märt Rask114 and Priit Pikamäe,115 judges or former 

judges of the Riigikohus Tõnu Anton,116 Jüri Põld,117 Indrek Koolmeister118 and Ivo 

Pilving,119 one of the leading authors of the draft of the Constitution of 1992 Jüri 

Adams, 120  and Chancellor of Justice Ülle Madise. 121  In summary, they have 

brought up the following main arguments: (1) there is no need for a separate 

constitutional court because there are no separate civil, criminal and 

administrative high courts that would cause the need for harmonising differing 

case laws but only a single integrated Riigikohus; (2) the cost factor would be too 

 
113 Particularly Rait Maruste, former President of the Riigikohus and justice of the European Court of Human 

Rights, endorsed in several newspaper articles a separate Constitutional Court: Rait Maruste, Eesti vajaks uut 

põhiseadust, Eesti Päevaleht, 26 March 2004 <https://epl.delfi.ee/artikkel/50980005/rait-maruste-eesti-vajaks-

uut-pohiseadust>; Rait Maruste, Käes on aeg uue põhiseaduse teksti koostamiseks, Postimees, 21 April 2005 

<https://www.postimees.ee/1471661/kaes-on-aeg-uue-pohiseaduse-teksti-koostamiseks>; Rait Maruste, Eesti 

vajab veel üht kohut, Postimees, 14 September 2010 <https://www.postimees.ee/312719/maruste-eesti-vajab-

veel-uht-kohut>; Rait Maruste, Kaubamaja on kaubamaja ja laev on laev, Postimees, 13 September 2017 

<https://arvamus.postimees.ee/4242121/rait-maruste-kaubamaja-on-kaubamaja-ja-laev-on-laev>; Rait Maruste, 

Mis oli, on ja võiks olla põhiseaduslikkuse kohtulikus järelevalves, Juridica 2020, p. 472. Cf. Anne Raiste, 

Maruste sõnul tuleks asutada konstitutsioonikohus, Reinsalu seda vajalikuks ei pea, ERR, 11 October 2016 

<https://www.err.ee/575364/maruste-sonul-tuleks-asutada-konstitutsioonikohus-reinsalu-seda-vajalikuks-ei-

pea> and Rait Maruste’s proposals to the Constitutional Experts’ Commission 

<https://www.just.ee/media/903/download>. As for other endorsing opinions, see Allar Jõks, Austatud lugeja! 

Juridica 2007, p. 1; Lauri Mälksoo, Eesti suveräänsus 1988–2008 in Iganenud või igavene? Tekste kaasaegsest 

suveräänsusest, Hent Kalmo, Marju Luts-Sootak (eds.) (Tartu 2010) p. 156. 

114  Märt Rask, Põhiseaduse kohus suurendab presidendi võimu, Eesti Päevaleht, 30 October 2001 

<https://epl.delfi.ee/artikkel/50899906/rask-pohiseaduse-kohus-suurendab-presidendi-voimu>. 

115 Priit Pikamäe, Kui kohtuotsus ei meeldi, ei sobi mistahes selgitus, Postimees 17 November 2017 

<https://arvamus.postimees.ee/4312991/priit-pikamae-kui-kohtuotsus-ei-meeldi-ei-sobi-mistahes-selgitus>; Priit 

Pikamäe, Tants põhiseaduskohtu ümber, Sirp, 31 May 2019 <https://www.sirp.ee/s1-artiklid/c9-sotsiaalia/tants-

pohiseaduskohtu-umber/>; Priit Pikamäe, Ülevaade kohtukorralduse, õigusemõistmise ja seaduste ühetaolise 

kohaldamise kotha, Verbatim record, XIII Riigikogu, V Istungjärk, Täiskogu korraline istung, Thursday, 

08.06.2017, 10:00 <http://stenogrammid.riigikogu.ee/en/201706081000>. 

116 Tõnu Anton, Kas kohtu asemele kvaasikohus on samm edasi või tagasi? Konstitutsioonikohtute probleemid ja 

arengukavad, Heinrich Schneider, Peeter Roosma (eds.) (Tartu 1999) pp. 82–84. 

117  Jüri Põld, Kas Eestis on vaja eraldiseisvat konstitutsioonikohut? in Kohtute sõltumatus ja kohtusüsteemi 

toimimise efektiivsus Eestis (Tartu 2002) pp. 73–84. 

118 Indrek Koolmeister, Poliitika ja õigus, Juridica 2020, p. 161. 

119 Ivo Pilving, Kas Eestis on vaja individuaalkaebust? Kohtute aastaraamat 2016, pp. 85, 89. 

120 Jüri Adams, Kuidas ja kuhu oleks võimalik põhiseadusega edasi minna, Riigikogu Toimetised 22 (2010), p. 

35. 

121 Ülle Madise, Koalitsioonipresidenti meil tarvis pole, Eesti Päevaleht, 2 November 2016 

<https://epl.delfi.ee/artikkel/76089649/ulle-madise-koalitsioonipresidenti-meil-tarvis-pole>; Ülle Madise, 

Otsekaebuse petukaup ehk kuidas rohkem on tegelikult vähem, Postimees 16 March 2017 

<https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-

vahem>. Ülle Madise is the daughter of Tõnu Anton. 

https://epl.delfi.ee/artikkel/50980005/rait-maruste-eesti-vajaks-uut-pohiseadust
https://epl.delfi.ee/artikkel/50980005/rait-maruste-eesti-vajaks-uut-pohiseadust
https://www.postimees.ee/1471661/kaes-on-aeg-uue-pohiseaduse-teksti-koostamiseks
https://www.postimees.ee/312719/maruste-eesti-vajab-veel-uht-kohut
https://www.postimees.ee/312719/maruste-eesti-vajab-veel-uht-kohut
https://arvamus.postimees.ee/4242121/rait-maruste-kaubamaja-on-kaubamaja-ja-laev-on-laev
https://www.err.ee/575364/maruste-sonul-tuleks-asutada-konstitutsioonikohus-reinsalu-seda-vajalikuks-ei-pea
https://www.err.ee/575364/maruste-sonul-tuleks-asutada-konstitutsioonikohus-reinsalu-seda-vajalikuks-ei-pea
https://www.just.ee/media/903/download
https://epl.delfi.ee/artikkel/50899906/rask-pohiseaduse-kohus-suurendab-presidendi-voimu
https://arvamus.postimees.ee/4312991/priit-pikamae-kui-kohtuotsus-ei-meeldi-ei-sobi-mistahes-selgitus
https://www.sirp.ee/s1-artiklid/c9-sotsiaalia/tants-pohiseaduskohtu-umber/
https://www.sirp.ee/s1-artiklid/c9-sotsiaalia/tants-pohiseaduskohtu-umber/
http://stenogrammid.riigikogu.ee/en/201706081000
https://epl.delfi.ee/artikkel/76089649/ulle-madise-koalitsioonipresidenti-meil-tarvis-pole
https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-vahem
https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-vahem


56 
 

high and the anticipated workload would be too low in a small country like Estonia; 

(3) the position of the Riigikohus would be damaged and the role of the Chancellor 

of Justice would be marginalised; (4) since the appointment of the judges of a 

separate Riigikohus and their term of office would differ from the appointment 

procedure of other judges and their lifetime term of office, they would not be real 

judges and thus, the constitutional court would not be a real court; (5) as a 

consequence, a separate constitutional court would jeopardise the balance of 

powers and democracy; (6) last but not least, the present system guarantees a 

sufficient level of protection of constitutional rights and stability is a value in itself. 

This debate reveals that any proposal for a reasonable constitutional reform 

cannot succeed without a broad political consensus, which is extremely difficult to 

reach. The recurring argument of too high costs has been brought up without any 

closer analysis and simply anticipating the high salaries of judges. However, if one 

included the advantages offered by a better protection of constitutional rights, 

which protection in certain respects does not currently meet the constitutional 

standard (see above), and the increase of legal certainty, the calculation might 

not be so simple. These wins could be translated into a better economic climate 

and increased foreign investments and thus into real money. Furthermore, the 

institutional arguments illustrate the general reluctance of institutions towards 

reforms, with the institutions concerned tending to protect their powers and to 

ignore the broader picture. Therefore, it is now extremely difficult to correct 

institutional shortcomings created during the drafting of the Constitution, more 

than 30 years later. 

 

b. Individual constitutional complaint 
The main shortcoming of the constitutional review proceedings is the lack 

of a procedure for an individual constitutional complaint or, to be more precise, 

the lack of sufficiently clear and predictable criteria for the admissibility of an 

individual constitutional complaint. In Estonian constitutional law theory, the 

dispute is still ongoing as to whether the Constitution establishes a right to an 

individual constitutional complaint to the Riigikohus or if all courts have a direct 

constitutional obligation to enforce constitutional rights and to perform 

constitutional review.122 The author of this paper is of the opinion that there are 

 
122 Cf., e.g., the materials of the 2013 conference on the Brusilov case (RKÜKo 17.03.2003, 3-1-3-10-02), 

<http://www.oigus-selts.ee/konverentsid/kumme-aastat-brusiloviga-kuidas-edasi>. Cf. Madis Ernits, The Use of 

http://www.oigus-selts.ee/konverentsid/kumme-aastat-brusiloviga-kuidas-edasi
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far better arguments that support the necessity of the individual constitutional 

complaint. 123  It is indispensable in order to meet the requirements of the 

constitutional guarantee of access to justice.124 Without the right of individual 

complaint, the constitutional review system cannot be considered to be exhaustive 

and the bearers of constitutional rights would still lack the ultimate remedy to 

enforce such rights.  

(1) Foundation and development of the individual constitutional complaint 

The right of individual complaint was discussed but rejected in the 

legislative process of the new PSJKS.125 However, it was recognised approximately 

a year later in the case law of the Riigikohus.126 In 2003 the Riigikohus heard an 

appeal brought by S.B.127 who had been sentenced to six years’ imprisonment 

under the old Criminal Code, which had its roots in Soviet law. The new Penal 

Code, which entered into force on 1 September 2002, laid down a maximum term 

of imprisonment of five years for Brusilov’s sentence for criminalised acts. After 

having completed five years, Brusilov brought an appeal before the Riigikohus for 

the correction of judicial errors and requested that he be exempted from 

continuing to serve his sentence. The Riigikohus en banc upheld the appeal and 

declared the Implementation Act of the Penal Code unconstitutional in so far as it 

did not provide for any reduction of the sentence of imprisonment imposed 

pursuant to the Criminal Code up to the maximum limit on deprivation of liberty 

laid down in the corresponding paragraph of the Penal Code. The main argument 

 
Foreign Law by Estonian Supreme Court in Judicial Cosmopolitanism, Giuseppe Franco Ferrari (ed.) (Leiden, 

Boston 2019) p. 504 fn. 25 with further references. 

123 Madis Ernits, Põhiõigused, demokraatia, õigusriik (Tartu 2011) p. 259;  

124 §15(1) PS. 

125 Märt Rask, the acting Minister of Justice opposed from the lectern in Parliament an amendment proposal to 

add an explicit regulation of the individual constitutional complaint into the new PSJKS:  

Providing for so-called individual complaints will only seem to guarantee better protection of people’s 

rights. In practice, individual complaints only reach constitutional review after they have passed through 

other instances of litigation. However, in the practice of other countries, high courts have begun to review 

political decisions of parliaments under the guise of protecting constitutional rights. Is this what we want? 

Probably not. Today’s governing coalition does not consider such a constitutional change to be right, as 

it would shift the balance of power between the branches. Therefore, the initiator cannot support the 

aforementioned amendments.  

Märt Rask, Põhiseaduslikkuse järelevalve kohtumenetluse seaduse eelnõu (895 SE) kolmas lugemine, Verbatim 

Record, IX Riigikogu, VII Istungjärk, Infotund, Wednesday, 13.03.2002, 13:00 

<https://stenogrammid.riigikogu.ee/en/200203131300>. 

126 RKÜKo 17.03.2003, 3-1-3-10-02. 

127 Only a few years ago, this case was subsequently anonymised on the Supreme Court's website without any 

further explanation. The Estonian legal community generally refers to this case as “the Brusilov case”. For this 

reason, this name will also be used hereafter. 

https://stenogrammid.riigikogu.ee/en/200203131300
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for the admissibility of these proceedings was the requirement under §15(1) PS 

that the protection of constitutional rights must be free from gaps.128 

The Riigikohus has stressed several times subsequently that: “The aim of 

the constitutional right enshrined in the first sentence of §15 PS129 is to effectively 

ensure access to courts without any gaps through appropriate court procedure.”130 

A gap arises, in particular, when there is no procedural possibility of enforcing a 

substantive claim. This interpretation must be upheld, since the cited provision, 

taken in isolation and in conjunction with certain other constitutional provisions,131 

implies the existence of the right to an individual constitutional complaint.132 

In the subsequent period, the Riigikohus further developed its reasoning, 

implicitly recognising the individual constitutional complaint and stressing 

repeatedly:  

The Constitutional Review Court Procedure Act does not contain an 

expressis verbis provision enabling the filing of individual complaints for 

review of the constitutionality of legislation of general application. At the 

same time, the Riigikohus en banc has repeatedly pointed out, on the basis 

of §13, §14 and §15 PS and the application practice of the European 

Convention for the Protection of Human Rights and Fundamental Freedoms, 

that the Riigikohus may refuse to hear a complaint of a person on its merits 

only if the person has other effective possibilities for exercising the right of 

recourse to the courts, guaranteed by §15 PS.133  

 
128 RKÜKo 17.03.2003, 3-1-3-10-02, para. 17 and 26; cf. also former RKÜKo 22.12.2000 3-3-1-38-00, para. 15 

(Divec) and subsequently RKÜKo 29.11.2011, 3-3-1-22-11, para. 23; 06.03.2012, 3-2-1-67-11, para. 21; 

21.01.2014, 3-4-1-17-13, para. 27; RKÜKm (Riigikohtu üldkogu määrus = ruling of the Riigikohus en banc) 

21.04.2015, 3-2-1-75-14, para. 58; RKPJKo 09.04.2008, 3-4-1-20-07, para. 18; 17.07.2009, 3-4-1-6-09, para. 15; 

15.12.2009, 3-4-1-25-09, para. 20; 01.11.2011, 3-4-1-19-11, para. 22; 11.12.2012, 3-4-1-11-12, para. 38; 

11.12.2012, 3-4-1-20-12, para. 29; 10.12.2013, 3-4-1-20-13, para. 48; 21.01.2014, 3-4-1-17-13, para. 27; 

20.03.2014, 3-4-1-42-13, para. 48. 

129 §15(1) PS reads: “Everyone whose rights and freedoms are violated has the right of recourse to the courts. 

Everyone has the right, while his or her case is before a court, to request for any relevant law, other legal act or 

action to be declared unconstitutional.” 

130 RKÜKo 12.04.2016, 3-3-1-35-15, p 25; RKÜKm 05.06.2017, 3-1-1-62-16, p 31. 

131 In particular in conjunction with §14, §146 and §149(3)2 PS. 

132 Cf. Robert Alexy, Põhiõigused Eesti põhiseaduses, Juridica Special Issue 2001, p. 13 f., 94. 

133 RKPJKm 23.03.2005, 3-4-1-6-05, para. 4; 09.05.2006, 3-4-1-4-06, para. 8; 17.01.2007, 3-4-1-17-06, para. 4; 

04.04.2007, 3-4-1-8-07, para. 5 f.; 17.05.2007, 3-4-1-11-07, para. 3 f.; 05.02.2008, 3-4-1-1-08, para. 4 f.; 

03.04.2008, 3-4-1-3-08, para. 3 f.; 17.09.2008, 3-4-1-13-08, para. 2 f.; 30.12.2008, 3-4-1-12-08, para. 17 f.; 

11.03.2009, 3-4-1-19-08, para. 10 f.; 20.05.2009, 3-4-1-11-09, para. 5 f.; 27.11.2009, 3-4-1-26-09, para. 7 f. Cf. 

already RKÜKo 17.03.2003, 3-1-3-10-02, para. 17: “On the basis of §15 of the Constitution the Riigikohus may 

refuse to hear S. Brusilov’s complaint only if S. Brusilov has other effective ways to obtain judicial protection of 

the right established in this provision.” 



59 
 

Moreover, the Riigikohus has explicitly recognised the right of every person 

if direct recourse to the Riigikohus: “If a person is of the opinion that he has no 

other effective possibility to exercise the right of judicial protection, guaranteed 

by §15 PS, the person himself can have recourse to the Riigikohus.” 134 

Simultaneously, the Riigikohus has always highlighted the subsidiary nature of the 

individual complaint: where there is another effective remedy, an individual 

complaint is inadmissible.135 

On the other hand, the Riigikohus has partly limited the possibility of filing 

an individual complaint in a way that would make it practically impossible:  

Even if a person has no other effective means of exercising the right to 

access to courts guaranteed by §15 of the Constitution, he or she can only 

appeal directly to the Riigikohus in defence of his or her constitutional rights 

if his or her rights have been violated by the application of certain provisions 

to him or her. The question of the constitutionality of these norms must 

arise from their specific application to the person, not from their unspecified 

application in the past or their possible application in the future. There must 

be a genuine dispute as to whether constitutional rights and freedoms have 

been infringed.136  

This extremely restrictive view cannot be accepted. The function of an 

individual complaint is to fill a gap in legal protection in cases where, for factual 

or legal reasons, a person cannot be required to await the specific application of 

the rule or cannot reasonably be expected to be subject to the rule in advance. 

Since an infringement of a constitutional right may also consist of a failure on the 

part of the legislature to act, it is legally impossible, at least in those cases, to 

require the prior specific application of a rule. A similar structure existed, for 

example, in the Brusilov case, in which the person had no procedural opportunity 

to challenge the non-reduction of his sentence and the infringement consisted 

 
Although the Riigikohus also cited, in that context, §13 PS, it is important to mention it and this can systematically 

mark the triangular effect of constitutional procedural rights (Drittwirkung), since the protection of constitutional 

rights within the meaning of §13 PS is to be understood as protection by the State against attacks by a third party 

and not as protection against the State or against another addressee of constitutional rights. As regards the ECHR, 

it would be even more precise to refer to the case law under Articles 6 and 13. 

134 RKPJKo 09.06.2009, 3-4-1-2-09, para. 36. 

135 Cf. RKPJKm 20.06.2024, 5-24-4, para. 11. 

136 RKPJKm 10.06.2010, 3-4-1-3-10, para. 14; similarly: RKPJKm 23.01.2014, 3-4-1-43-13, para. 10. Riigikohus 

has later relativised this extremely restrictive view, cf. RKPJKm 03.03.2015, 3-4-1-60-14, para. 17, 18. 
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quite simply in the absence of the necessary rule.137 However, even if there is a 

rule, it may be impossible to have to wait for the specific application of the rule. 

For example, in the case of challenging an international treaty or a rule of an 

international treaty that modifies the rights or duties of persons, the requirement 

of a specific application of the rule would render the legal remedy practically 

meaningless, since it is very difficult for a state to get rid of an unconstitutional 

treaty in force and the treaty cannot logically be applied before it is enforced. 

Moreover, the function of the individual complaint is to help secure rights where a 

person may not even be aware that a norm has been applied to him. This is the 

case, for example, with provision of surveillance measures. If a person does not 

know, it is impossible to require him or her to wait for the specific application of 

the rule. It is also doubtful whether a person can reasonably be expected to wait 

for the sanction to apply. If the legislature were to reintroduce, for example, the 

death penalty, a person could not reasonably be expected to wait until the sanction 

norm would apply to him. The same is obviously true for sanctions that would 

constitute torture, cruel or degrading treatment. Where exactly the line is drawn 

is a matter of interpretation.138 So, the Riigikohus later retracted this extremely 

restrictive view:  

A person may file a complaint to the Riigikohus for review of 

constitutionality against a legislative act prohibiting certain conduct in order 

to protect his or her fundamental rights even before the imposition of the 

sentence or the alleged violation of subjective rights, if the person refers to 

the possibility of an actual violation of his or her rights. Such an individual 

complaint is admissible if the violation of the person’s rights is probable, 

serious and irreversible and the person has no other effective means of 

exercising the right to judicial protection guaranteed by §15 of the 

Constitution.139  

It is to be hoped that the extremely restrictive view on the admissibility is 

merely an unfortunate isolated case. 

 
137 RKÜKo 17.03.2003, 3-1-3-10-02. 

138 It is advisable to allow an individual complaint against all sanctioning norms for which a person cannot 

reasonably be expected to wait for the norm to apply in a specific case. In such cases, where the person has no 

difficulty in challenging the application of the rule when it is applied, an individual complaint will not be 

admissible merely because there is another effective remedy available. 

139 Cf. RKPJKm 03.03.2015, 3-4-1-60-14, para. 18.  
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(2) Possibility of a constitutional complaint against a court decision (judicial 

constitutional complaint)  

The aforementioned, however, only concerns the norm control complaint. 

Interestingly, in the period subsequent to the Brusilov judgment, the Riigikohus 

also initially appeared to be willing to recognise the judicial constitutional 

complaint, i.e., the constitutional complaint against the decision of the court of 

the last instance. This has been vaguely pointed out in particular in two judgments 

delivered by the Riigikohus en banc.  

In a so-called special appeal brought by Ronald Tsoi, the Riigikohus en banc 

heard an administrative case. The two main issues in the case were, first, whether 

the law which precluded the revocation of withdrawal of the right to drive imposed 

before the entry into force of the new Penal Code, even though the new law did 

not know the corresponding additional punishment was constitutional and, 

secondly, whether the failure to waive the penalty had to be challenged before the 

administrative or ordinary courts.140 In the first place, the Riigikohus allocated the 

jurisdiction of the administrative court because it was a public-law dispute for 

which no special regime had been provided for. Secondly, the Riigikohus found 

that the law at issue was in line with the Constitution. This was a constitutional 

dispute which arose in the context of a dispute concerning the jurisdiction of a 

court. 

In another so-called special appeal, brought by Peeter Ludvig, the 

Riigikohus en banc also examined a case transferred to it by the Administrative 

Chamber. The main issue in this case was, like the previous case, the question of 

the jurisdiction, i.e., whether the administrative court or the ordinary court had 

jurisdiction to hear an appeal against a decision establishing the intoxication status 

of a person who had been brought to a health care institution.141 The Riigikohus 

held that the jurisdiction in this case belonged to the ordinary courts. 

The link between the two cases was that the Riigikohus gave a broad 

interpretation to the right of individuals to bring a so-called special appeal before 

the Riigikohus in order to ensure that the general constitutional right to address a 

court was not unprotected. These decisions have been interpreted as a step 

towards the recognition of judicial constitutional complaint. 

 
140 RKHKm (Riigikohtu halduskolleegiumi määrus = ruling of the Administrative Chamber of the Riigikohus) 

10.11.2003, 3-3-1-69-03 and RKÜKm 28.04.2004, 3-3-1-69-03 

141 RKHKm 22.12.2003, 3-3-1-77-03 and RKÜKo 30.04.2004, 3-3-1-77-03. 
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In the following period, however, the Riigikohus expressly ruled out the 

judicial constitutional complaint in the case of Murat Kilic. A Turkish sea captain 

for long-distance ferries was married to an Estonian national and held a long-term 

residence permit for Estonia. He applied for Estonian citizenship. This was refused 

on the grounds that the applicant had not stayed in Estonia for at least 183 days 

per year in the last five years. The administrative courts dismissed the appeals 

and did not initiate constitutional review proceedings, despite repeated explicit 

requests.142 The applicant lodged an individual complaint against the judgment of 

the Administrative Chamber of the Riigikohus before the Riigikohus, which was 

dismissed by the Constitutional Review Chamber. The latter stated succinctly: 

“Pursuant to the Constitutional Review Court Procedure Act, the Constitutional 

Review Chamber is not a higher court than the other chambers of the Riigikohus, 

to which appeals can be lodged against decisions of the Administrative, Civil or 

Criminal Chamber.”143 

This precedent has been followed by a number of unsuccessful attempts to 

directly or indirectly challenge a Riigikohus’s decision before the Riigikohus with a 

constitutional reasoning.144 As a consequence, according to the unequivocal case 

law of the Riigikohus, there is de lege lata no judicial constitutional complaint in 

Estonia. Such a solution may not sufficiently guarantee the constitutional right to 

loophole-free access to justice. 

(3) Amendment attempt 

The fundamental importance of the individual complaint for legal protection 

and the legal uncertainty described above prompted the Minister of Justice in 2017 

to present a plan to add provisions on individual constitutional complaint to the 

PSJKS.145 The subsequent debate about this plan was mainly conducted in the 

press. 

 
142 RKHKo (Riigikohtu halduskolleegiumi otsus = judgment of the Administrative Chamber of the Riigikohus) 

20.10.2008, 3-3-1-42-08. 

143 RKPJKm 11.03.2009, 3-4-1-19-08, para. 14. 

144 See RKPJKm 11.04.2013, 3-4-1-8-13; 07.07.2015, 3-4-1-24-15; 19.04.2016, 3-4-1-34-15; 27.01.2017, 3-4-1-

14-16; 11.05.2017, 3-4-1-4-17. More recently: RKPJKm 22.12.2020, 5-20-9, para. 11-12; 07.11.2022, 5-22-7, 

para. 29-30; 13.12.2023, 5-23-36, para. 18-19; 11.06.2024, 5-24-6, para. 24; 20.06.2024, 5-24-4, para. 12, 14. 

145 Põhiseaduslikkuse järelevalve kohtumenetluse seaduse muutmise seadus, Väljatöötamiskavatsus, compiled by 

Katri Jaanimägi, Ulrika Paavle, Mirjam Rannula, Justiitsministeerium, 1 March 2017, 17-0304; 

Põhiseaduslikkuse järelevalve kohtumenetluse seaduse muutmise seadus, Seaduseelnõu, Justiitsministeerium, 21 

May 2018, 17-0304, both available at: <http://eelnoud.valitsus.ee>. 

http://eelnoud.valitsus.ee/
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The plan was endorsed by the Chief Justice of the Riigikohus at the time, 

Priit Pikamäe, and by some of the judges146, who found that the problem of 

introducing an individual complaint in the PSJKS was appropriate and that 

regardless of the specific solution, the issue must be dealt with through 

legislation. 147  Eerik Kergandberg also expressed cautious support for the 

institution of the individual complaint in the literature. 148  In the press, Rait 

Maruste149 and, slightly more cautiously, Uno Lõhmus150 also expressed clear 

support for the idea of introducing individual complaints in the PSJKS. 

However, on the other side, the plan triggered exceptionally harsh 

critique.151 In particular, the draft was attacked as dangerous for democracy,152 

as an act of deception153 and as an attempt to silence the Chancellor of Justice.154 

 
146 Judges Henn Jõks, Eerik Kergandberg, Ants Kull, Villu Kõve and Peeter Roosma. 

147 Riigikohtunike P. Pikamäe, H. Jõksi, E. Kergandbergi, A. Kulli, V. Kõve ja P. Roosma täiendav arvamus 

põhiseaduslikkuse järelevalve kohtumenetluse seaduse muutmise väljatöötamise kavatsuse kotha, 29 March 2017, 

nr 6-6/17-15, available at: <http://eelnoud.valitsus.ee>. 

148 Eerik Kergandberg, Individuaalkaebus kui riigisaladus, Kohtute aastaraamat 2016, pp. 91–97. 

149 Rait Maruste, Õiguskantsler püüab eksitada seadusandjat ja avalikkust, Postimees, 14 March 2017 

<https://arvamus.postimees.ee/4045813/rait-maruste-oiguskantsler-puuab-eksitada-seadusandjat-ja-avalikkust>. 

150 Uno Lõhmus was in 1998–2004 the Chief Justice of the Riigikohus, before that 1994–1998 judge of the 

European Court of Human Rights and after that 2004–2013 judge at the Court of Justice of the European Union. 

Cf. Uno Lõhmus, Võimalus pöörduda otse riigikohtusse väärib arutelu, ERR, 16 March 2017 

<https://www.err.ee/584528/uno-lohmus-voimalus-poorduda-otse-riigikohtusse-vaarib-rutelu>. 

151 Ivo Pilving, Kas Eestis on vaja individuaalkaebust? Kohtute aastaraamat 2016, pp. 81–89 

<https://www.riigikohus.ee/sites/default/files/elfinder/%C3%B5igusalased%20materjalid/Riigikohtu%20tr%C3

%BCkised/Kohtute_raamat_2016.pdf>; Liis Velsker, Reinsalu plaanitav seaduseelnõu on õiguskantsleri 

hinnangul arusaamatu ja ohustab demokraatiat, Postimees, 10 March 2017 

<https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-on-oiguskantsleri-hinnangul-arusaamatu-

ja-ohustab-demokraatiat>; Karin Kangro, Rask näeb otsekaebuste lubamise plaanis katset õiguskantsler 

tasalülitada, Postimees, 15 March 2017 <https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-

plaanis-katset-oiguskantsler-tasalulitada>; Ülle Madise, Otsekaebuse petukaup ehk kuidas rohkem on tegelikult 

vähem, Postimees, 16 March 2017 <https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-

ehk-kuidas-rohkem-on-tegelikult-vahem>; Helen Mihelson, Riigikohus ei toeta otsekaebuste lubamise plaani, 

kuid soovib arutelu jätkata, Postimees, 29 March 2017 <https://www.postimees.ee/4062357/riigikohus-ei-toeta-

otsekaebuste-lubamise-plaani-kuid-soovib-arutelu-jatkata>; Ivo Pilving, Põhiõiguste kaitset tuleb alustada õigest 

otsast, Postimees, 2 April 2017 <https://arvamus.postimees.ee/4066569/ivo-pilving-pohioiguste-kaitset-tuleb-

alustada-oigest-otsast>. 

152 Liis Velsker, Reinsalu plaanitav seaduseelnõu on õiguskantsleri hinnangul arusaamatu ja ohustab 

demokraatiat, Postimees, 10 March 2017 <https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-

on-oiguskantsleri-hinnangul-arusaamatu-ja-ohustab-demokraatiat>. 

153 Ülle Madise, Otsekaebuse petukaup ehk kuidas rohkem on tegelikult vähem, Postimees, 16 March 2017 

<https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-

vahem>. 

154 Karin Kangro, Rask näeb otsekaebuste lubamise plaanis katset õiguskantsler tasalülitada, Postimees, 15 

March 2017 <https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-plaanis-katset-

oiguskantsler-tasalulitada>. 

http://eelnoud.valitsus.ee/
https://arvamus.postimees.ee/4045813/rait-maruste-oiguskantsler-puuab-eksitada-seadusandjat-ja-avalikkust
https://www.err.ee/584528/uno-lohmus-voimalus-poorduda-otse-riigikohtusse-vaarib-rutelu
https://www.riigikohus.ee/sites/default/files/elfinder/%C3%B5igusalased%20materjalid/Riigikohtu%20tr%C3%BCkised/Kohtute_raamat_2016.pdf
https://www.riigikohus.ee/sites/default/files/elfinder/%C3%B5igusalased%20materjalid/Riigikohtu%20tr%C3%BCkised/Kohtute_raamat_2016.pdf
https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-on-oiguskantsleri-hinnangul-arusaamatu-ja-ohustab-demokraatiat
https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-on-oiguskantsleri-hinnangul-arusaamatu-ja-ohustab-demokraatiat
https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-plaanis-katset-oiguskantsler-tasalulitada
https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-plaanis-katset-oiguskantsler-tasalulitada
https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-vahem
https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-vahem
https://www.postimees.ee/4062357/riigikohus-ei-toeta-otsekaebuste-lubamise-plaani-kuid-soovib-arutelu-jatkata
https://www.postimees.ee/4062357/riigikohus-ei-toeta-otsekaebuste-lubamise-plaani-kuid-soovib-arutelu-jatkata
https://arvamus.postimees.ee/4066569/ivo-pilving-pohioiguste-kaitset-tuleb-alustada-oigest-otsast
https://arvamus.postimees.ee/4066569/ivo-pilving-pohioiguste-kaitset-tuleb-alustada-oigest-otsast
https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-on-oiguskantsleri-hinnangul-arusaamatu-ja-ohustab-demokraatiat
https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-on-oiguskantsleri-hinnangul-arusaamatu-ja-ohustab-demokraatiat
https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-vahem
https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-vahem
https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-plaanis-katset-oiguskantsler-tasalulitada
https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-plaanis-katset-oiguskantsler-tasalulitada
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Even the majority of the Riigikohus did not support the draft law “as proposed”.155 

Furthermore, judge Ivo Pilving publicly criticised the plan.156 Other prominent 

opponents were the Chancellor of Justice Ülle Madise157 and former Minister of 

Justice and former Chief Justice of the Supreme Court Märt Rask.158 The main 

argument of the opponents was the assumption that there is no gap in the judicial 

protection, the assertion that the introduction of individual complaints would lead 

to an unnecessary increase in the workload of the Riigikohus, that it would create 

a risk of politicisation of the Riigikohus and the apprehension that it would 

undermine the competences of the Chancellor of Justice.  

The strong negative reaction was somewhat surprising and regrettable. The 

Riigikohus, in its case law, has already accepted the right of individual complaint. 

Despite this, no excessive increase of the workload or politicisation of the 

Riigikohus has so far been observed. However, if the individual constitutional 

complaint were removed from the legal order, there would appear an 

unconstitutional gap in the right to access to courts. 

In the following, the Minister of Justice withdrew his plan and the individual 

constitutional complaint continues its shadowy existence based on the case law of 

the Riigikohus, which itself did not have a majority in support of the idea. 

  

 
155  Riigikohtu arvamus põhiseaduslikkuse järelevalve kohtumenetluse seaduse muutmise väljatöötamise 

kavatsuse kotha, 29 March 2017, 6-6/17-15, available at: <http://eelnoud.valitsus.ee>. 

156 Ivo Pilving is the current President of the Administrative Chamber of the Riigikohus. Cf. Ivo Pilving, 

Riigikohtu halduskolleegiumi arvamus PSJKS muutmise seaduse eelnõu VTK-le, 28 March 2017, 6-6/17-15, 

available at: <http://eelnoud.valitsus.ee>; Ivo Pilving, Põhiõiguste kaitset tuleb alustada õigest otsast, Postimees 

2 April 2017 <https://arvamus.postimees.ee/4066569/ivo-pilving-pohioiguste-kaitset-tuleb-alustada-oigest-

otsast>; Ivo Pilving, Kas Eestis on vaja individuaalkaebust? Kohtute aastaraamat 2016, p. 81 ff. 

157 Ülle Madise is the Chancellor of Justice since March 2015. Cf. Ülle Madise, Arvamus põhiseaduslikkuse 

järelevalve kohtumenetluse seaduse muutmise seaduse eelnõu väljatöötamise kavatsusele, 10 March 2017, 9-

2/170305/1701102, available at: <https://www.oiguskantsler.ee/et/seisukohad>; Ülle Madise, Otsekaebuse 

petukaup ehk kuidas rohkem on tegelikult vähem, Postimees, 16 March 2017 

<https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-

vahem>; Liis Velsker, Reinsalu plaanitav seaduseelnõu on õiguskantsleri hinnangul arusaamatu ja ohustab 

demokraatiat, Postimees, 10 March 2017 <https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-

on-oiguskantsleri-hinnangul-arusaamatu-ja-ohustab-demokraatiat>. Since the principal function of the 

Chancellor of Justice is to help to guarantee constitutional rights, it would only be consistent if she or he were 

the first proponent of the individual complaint. 

158 Cf. Karin Kangro, Rask näeb otsekaebuste lubamise plaanis katset õiguskantsler tasalülitada, Postimees, 15 

March 2017 <https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-plaanis-katset-

oiguskantsler-tasalulitada>. 

http://eelnoud.valitsus.ee/
http://eelnoud.valitsus.ee/
https://arvamus.postimees.ee/4066569/ivo-pilving-pohioiguste-kaitset-tuleb-alustada-oigest-otsast
https://arvamus.postimees.ee/4066569/ivo-pilving-pohioiguste-kaitset-tuleb-alustada-oigest-otsast
https://www.oiguskantsler.ee/et/seisukohad
https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-vahem
https://arvamus.postimees.ee/4048205/ulle-madise-otsekaebuse-petukaup-ehk-kuidas-rohkem-on-tegelikult-vahem
https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-on-oiguskantsleri-hinnangul-arusaamatu-ja-ohustab-demokraatiat
https://www.postimees.ee/4041463/reinsalu-plaanitav-seaduseelnou-on-oiguskantsleri-hinnangul-arusaamatu-ja-ohustab-demokraatiat
https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-plaanis-katset-oiguskantsler-tasalulitada
https://www.postimees.ee/4046031/rask-naeb-otsekaebuste-lubamise-plaanis-katset-oiguskantsler-tasalulitada
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6. A case study on the case law of the Supreme Court 
One of the most famous cases of the Riigikohus, the Brusilov case,159 has 

already been touched upon above. Another judgement that is undoubtedly one of 

the landmark judgements of the Riigikohus is called “Operative technical measures 

I”.160 The Parliament adopted the Police Act of the Republic of Estonia Amendment 

Act,161 which provided, among other things, for the following:  

To establish that until the adoption of an act laying down operative 

surveillance activity, the security police officers may temporarily use 

operative technical measures to perform their duties only at the written 

consent of a member of the Riigikohus appointed by the Chief Justice of the 

Riigikohus.  

The Chancellor of Justice challenged this article in the Riigikohus. The 

Riigikohus repealed the article in question as of the entry into force of the 

judgment.162 

The reasoning of this early judgement was rather brief and simply 

structured. The following parts are of importance:  

The law establishes the possibility to employ special operative surveillance 

measures, and the general grounds for the restriction of fundamental rights 

and freedoms. […] Nevertheless, the Court is of the opinion that the valid 

normative framework for the implementation of special operative 

surveillance measures is insufficient from the aspect of universal protection 

of fundamental rights and freedoms, and hides in itself the danger of 

arbitrariness, distortions and unconstitutional restrictions of the exercise of 

fundamental rights and freedoms. It has not been provided what exactly is 

to be understood under these special operative surveillance measures. […] 

The circle of subjects entitled to apply special operative measures, the 

cases, conditions, procedures, guarantees, control and supervision, and 

responsibility pertaining to the use of special measures have not been 

 
159 RKÜKo 17.03.2003, 3-1-3-10-02. 

160 RKPJKo 12.01.1994, III-4/1-1/94. Cf. Madis Ernits, An Early Decision with Far-reaching Consequences, 

Juridica International 12 (2007), pp. 23–35 (24–28, 32–35); Madis Ernits, §3. [Põhiseaduse ülimuslikkus ja 

reservatsioon ning seaduslikkus ja üldine seadusereservatsioon; rahvusvahelise õiguse üldtunnustatud normid; 

avaldamiskohustus ja salajase õiguse keeld] in Eesti Vabariigi põhiseaduse kommentaarid, Uno Lõhmus (ed.), 

2023, rec. 101 ff. <https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-

pohiseaduse-ulimuslikkus-ja-reservatsioon>. 

161 Eesti Vabariigi politseiseaduse muutmise ja täiendamise seadus (Act amending and supplementing the Police 

Act of the Republic of Estonia) of 21 March 1993 (RT I 1993, 20, 355). 

162 RKPJKo 12.01.1994, III-4/1-1/94, resolutive part of the judgment. 

https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-ulimuslikkus-ja-reservatsioon
https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-ulimuslikkus-ja-reservatsioon
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specified. […] Thus, upon passing […] the Police Act Amendment Act, the 

Riigikogu has ignored §3 of the Constitution, according to which the powers 

of state shall be exercised solely pursuant to the Constitution and laws 

which are in conformity therewith, and has violated §14, which obliges the 

executive to guarantee the rights and freedoms of every person. […] The 

Riigikogu itself ought to have established the concrete cases and a detailed 

procedure for the use of special operative surveillance measures, as well as 

possible restrictions of rights related to the use of such measures, instead 

of delegating all this to the officers of the Security Police and a judge of the 

Riigikohus. What the legislator is justified or obliged to do under the 

Constitution cannot be delegated to the executive, not even temporarily and 

under the condition of court supervision. Thus, […] the Police Act 

Amendment Act is also in conflict with §13(2) of the Constitution, as 

insufficient regulation upon establishing restrictions on fundamental rights 

and freedoms does not protect everyone from the arbitrary treatment of 

state power. 

The significance of this judgment arises from three aspects: first, the 

Riigikohus recognises the general principle of the reservation of the law; second, 

it introduces the general right to organisation and procedure, and third, it accepts 

that the legislature can not only violate the Constitution by going too far but also 

by doing not enough, i.e. by omission.163 Only the first aspect, which is the most 

important one, is of a closer interest here. The general principle of the reservation 

of the law has its roots in the Enlightenment and in the idea that, since everyone 

is equally entitled to human rights, everyone must also be entitled to have a say, 

at least indirectly through a vote in elections, in the limitation of these rights.164 

The Riigikohus has repeated the idea of the general principle of the reservation of 

the law several times after its first recognition, in a different wording but always 

in a very clear manner, e.g.: “The Parliament may not delegate to the Government 

 
163 Madis Ernits, An Early Decision with Far-reaching Consequences, Juridica International 12 (2007), pp. 23–35 

(24–28, 32–35). 

164 Cf. Madis Ernits, §3. [Põhiseaduse ülimuslikkus ja reservatsioon ning seaduslikkus ja üldine 

seadusereservatsioon; rahvusvahelise õiguse üldtunnustatud normid; avaldamiskohustus ja salajase õiguse 

keeld] in Eesti Vabariigi põhiseaduse kommentaarid, Uno Lõhmus (ed.), 2023, rec. 103 

<https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-

ulimuslikkus-ja-reservatsioon>. 

https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-ulimuslikkus-ja-reservatsioon
https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-ulimuslikkus-ja-reservatsioon
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of the Republic the resolution of a matter which, according to the Constitution, 

must be resolved by legislation.”165 

The principle of general reservation of the law has two elements: first, the 

requirement of a legal base or legislative authorisation for every infringement of 

rights which specifically concerns constitutional rights, and second, a slightly 

broader materiality principle or parliamentary reservation which requires that 

material, or most important, questions must be decided by the Parliament itself 

and cannot be delegated to the executive power. 166  The most prominent 

formulation of the first principle by the Riigikohus is the following:  

The delegation of a matter that falls within the competence of the legislature 

to the executive and the interference of the executive in constitutional rights 

is permitted only on the basis of an authority-delegating provision that is 

provided for by legislation and in accordance with the Constitution.167  

The materiality principle has been repeated in a similar wording several 

times by the Riigikohus:  

The requirement of parliamentary reservation derives from the principles of 

the rule of law and democracy, and it means that in regard to issues 

concerning constitutional rights all material decisions from the point of view 

of exercise of constitutional rights must be taken by the legislator.168  

The following requirement is a particularly important addition to this 

principle:  

The executive may only specify the restrictions on constitutional rights and 

freedoms laid down by legislation, but is not allowed to impose additional 

restrictions to those provided for by legislation.169  

 
165 RKPJKo 23.03.1998, 3-4-1-2-98, para. VIII. Cf. RKPJKo 26.11.2007, 3-4-1-18-07, para. 36; 20.10.2009, 3-4-

1-14-09, para. 32; 20.03.2014, 3-4-1-42-13, para. 41; RKÜKo 26.04.2016, 3-2-1-40-15, para. 53. 

166 Madis Ernits, §3. [Põhiseaduse ülimuslikkus ja reservatsioon ning seaduslikkus ja üldine 

seadusereservatsioon; rahvusvahelise õiguse üldtunnustatud normid; avaldamiskohustus ja salajase õiguse 

keeld] in Eesti Vabariigi põhiseaduse kommentaarid, Uno Lõhmus (ed.), 2023, rec. 101 ff. 

<https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-

ulimuslikkus-ja-reservatsioon>. 

167 RKPJKo 18.05.2015, 3-4-1-55-14, para. 46. 

168 RKÜKo 03.12.2007, 3-3-1-41-06, para. 21; 02.06.2008, 3-4-1-19-07, para. 25. Cf. RKÜKo 21.02.2017, 3-3-

1-48-16, para. 38; RKPJKo 24.12.2002, 3-4-1-10-02, para. 24; 06.01.2015, 3-4-1-34-14, para. 44; 18.05.2015, 

3-4-1-55-14, para. 46. 

169 RKPJKo 24.12.2002, 3-4-1-10-02, para. 24; RKTKm (Riigikohtu tsiviilkolleegiumi määrus = ruling of the 

Civil Chamber of the Riigikohus) 26.02.2014, 3-2-1-153-13, para. 17. 

https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-ulimuslikkus-ja-reservatsioon
https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-ulimuslikkus-ja-reservatsioon
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When it comes to infringements of constitutional rights, both requirements, 

i.e. the requirement of a legal base or legislative authorisation and the materiality 

principle or parliamentary reservation must be met. 

The most interesting question in this context is what is material. 

Unfortunately, there is neither a simple nor an exhaustive answer to that question. 

In subsequent case law, the Riigikohus has ruled in particular that a detailed 

procedure for limitation of rights 170  and the designation of the competent 

administrative body171 are material from the perspective of constitutional rights 

and thus objects of legislation. What is more, e.g., disciplinary sanctions against 

civil servants,172 the object and amount of a customs duty,173 interest duty on a 

tax payment in arrears,174 a participation fee of an auction for privatisation of 

land,175 fees for bailiffs176 and a limit on the reimbursement of the costs of a 

contractual representation fee177 must be provided for by legislation and are, thus, 

material. However, this list is not exhaustive and is therefore only indicative. 

At this point, it is important to note that the judgment “Operative technical 

measures I” laid the foundation for a long chain of case law, some of which 

continues to this day. Unfortunately, in a more recent case law, the Riigikohus 

seems to have partially abandoned the materiality principle in declaring that 

“some material matters can be decided by the government”.178 This statement has 

also found expression in some judgements.179  

The Riigikohus en banc had to assess the constitutionality of a set of 

provisions providing for the qualification requirements for construction 

 
170 RKPJKo 12.01.1994, III-4/1-1/94. In case of an intensive limitation, which undoubtedly includes wire-

tapping and covert surveillance under operative technical special measures, the Riigikohus considers the order 

or procedure so important that it must be established by law and not by an act subordinate to a law. 

171 RKHKm 22.12.2003, 3-3-1-77-03, para. 24. 

172 RKPJKo 11.06.1997, 3-4-1-1-97. 

173 RKPJKo 23.03.98, 3-4-1-2-98. 

174 RKPJKo 05.11.2002, 3-4-1-8-02. 

175 RKÜKo 22.12.2000, 3-4-1-10-00. 

176 RKPJKo 19.12.2003, 3-4-1-22-03. 

177 RKÜKm 26.06.2014, 3-2-1-153-13, para. 73. 

178 RKPJKo 31.10.2022, 5-22-4, para. 71. 

179 Cf. M. Ernits, §3. [Põhiseaduse ülimuslikkus ja reservatsioon ning seaduslikkus ja üldine 

seadusereservatsioon; rahvusvahelise õiguse üldtunnustatud normid; avaldamiskohustus ja salajase õiguse 

keeld] in Eesti Vabariigi põhiseaduse kommentaarid, Uno Lõhmus (ed.), 2023, rec. 159 f. 

<https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-

ulimuslikkus-ja-reservatsioon>. 

https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-ulimuslikkus-ja-reservatsioon
https://pohiseadus.riigioigus.ee/v1/eesti-vabariigi-pohiseadus/i-uldsatted-ss-1-7/ss-3-pohiseaduse-ulimuslikkus-ja-reservatsioon
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engineers.180 The obligation to prove the existence of qualifications for a certain 

profession is an intense infringement of the constitutional freedom of choice of 

profession. Since without proof of qualification, a person cannot work in the chosen 

profession, this is a restriction on access to the profession. This, in turn, means 

that a person who does not have a professional certificate cannot freely earn a 

living in his chosen profession. As the Riigikohus pointed out: “The law precludes 

the exercise of certain activities without a certificate of professional qualification 

or competence.”181  

The legislature had delegated the setting of those qualification requirements 

in their entirety to the regulatory power of the Minister for Enterprise and 

Information Technology, without any limitations or substantive requirements. The 

Riigikohus held, in breach of its earlier case law, that this legislation constitutes 

the authorisation “under which the minister will establish, among other things, as 

qualification requirements, the education and work experience requirements that 

a person must meet in order to qualify [as a construction engineer]”182. In short, 

the Riigikohus accepted in this case a mere allocation of competence as the basis 

for authorisation to issue the regulation establishing the qualification 

requirements. The Riigikohus did not examine whether, in accordance with the 

principle of materiality, at least the most important qualification requirements 

should not be laid down in the legislation itself. However, from the earlier case 

law of the Riigikohus, it can be clearly concluded that the legislator cannot, in the 

case of an intensive infringement of a constitutional right, expressly delegate the 

power to enact all important conditions to the executive. 

A further problematic development has emerged in the assessment of the 

lawfulness of vaccination orders. The Commander of the Defence Forces imposed 

on all employees of the Defence Forces the obligation to undergo vaccination 

against coronavirus. The consequence of non-compliance to this order was 

dismissal from service. The Riigikohus was of the opinion that a general provision 

of the labour law was a sufficient legal basis for this order. According to this 

general provision, every employer shall have the right to impose on the 

undertaking stricter occupational health and safety requirements than those 

provided for by legislation. This provision has a double meaning. In so far as the 

 
180 RKÜKo 17.05.2021, 3-18-1432. Cf. RKHKo 28.12.2021, 3-17-1994, p 14–17. 

181 RKÜKo 17.05.2021, 3-18-1432, p 31. 

182 RKÜKo 17.05.2021, 3-18-1432, p 23. 
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employer is a private person and the relationship between the parties is governed 

by a labour contract, this power must be exercised in accordance with the 

principles of private law. However, when it is relied upon by the State itself or by 

a subordinate public legal person in relation to a private individual, the rule is 

subject to constitutional principles, including the principle of materiality. According 

to the principle of materiality, however, the important questions, i.e., in particular, 

the restrictions of constitutional rights, must be laid down in the legislation itself. 

This condition was clearly not met by the provision in question. It is therefore 

highly doubtful whether the provision in question can be applied at all in public 

law. However, the Riigikohus stated, without seeing any problem: “[The particular 

provision] expressly permits the imposition of stricter requirements than those 

provided for in the legislation, and neither the Military Service Act183 nor its 

implementing acts provide for an exception to the right to impose stricter 

requirements.”184  

In a more recent similar case concerning the compulsory vaccination of 

police officers, which was imposed by a general order of the Director General of 

Police based on the same legal basis, the Riigikohus reaffirmed the latter 

position.185 Hereby, the Riigikohus simply stated that the general labour law basis 

was constitutional.186 In short, the Riigikohus suddenly allows, despite its earlier 

strict case law, the imposition of further obligations by the executive on the basis 

of a legal basis devoid of any substance. This opens the floodgates to the 

arbitrariness of the executive. 

It remains to be seen whether these decisions are going to be corrected in 

later case law or whether a larger and more serious problem has occurred for the 

rule of law and the basic democratic order. 

 

7. Constitutional Review in Estonia – a Model for 30 Years? 

Speaking of the overall trends, the rapid development of the Riigikohus’ 

case law in the initial period seems to have been slowed down over time. In some 

cases, tendencies have appeared to roll back some of the central achievements of 

 
183 Kaitseväeteenistuse seadus (Military Service Act) of 13 June 2012 (RT I, 10.07.2012, 1) 

<https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/505082024006/consolide>. 

184 RKHKm 25.11.2021, 3-21-2241, para. 24. 

185 RKHKo 21.06.2024, 3-22-157. 

186 RKHKo 21.06.2024, 3-22-157, para. 12.1. 

https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/505082024006/consolide
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the democratic constitutional state already achieved in the early case law, and in 

some recent important cases the case law has not taken the best path from the 

perspective of the constitutional principles. Some key judgments bring out 

important points. However, the reasoning tends too often to be fragmentary or 

methodologically poorly comprehensible and at times the consistency of the case 

law is somewhat lacking. Nevertheless, the withdrawn control over the decision-

making powers of the executive is a cause for concern from the point of view of 

constitutional rights because the rule of constitution is not always guaranteed by 

the case law of the Riigikohus in this respect. Furthermore, the difficult or in some 

cases even impossible access to justice in the matters of constitutional review 

causes serious concerns from the constitutional point of view. 

The Estonian constitutional review system appears only at the first glance 

as simple. Although performed by a single court, in reality, it is quite complex and 

does not constitute a good model. The incompatible dichotomy of diffuse and 

concentrated elements of review and the misleading constitutional article which 

stipulates the secondary nature of constitutional review blur competences and 

accountabilities. Furthermore, the formation of the Constitutional Review Chamber 

also raises questions related to the rule of law. Insofar as the institutional aspect 

is concerned, an improvement is not in sight because it would require far-reaching 

institutional reforms for which there is no consensus, and which cannot be 

achieved in the foreseeable future by democratic means. In particular, the 

reluctance of Riigikohus itself for any change will block every reform effort of the 

Riigikohus. And to go against a powerful unified highest, and at the same time 

constitutional, court would be a tricky task in every democratic constitutional 

state, which no mainstream political party would agree to because of suspicion of 

undemocratic ulterior motives. 

As regards the appointment procedure for judges, which corresponds to the 

indirect cooptation model, it seems that the solution that has proven to be 

successful in the transformation period might not be the best solution for a stable 

democratic society in the long run.187 The lifelong term of office is an amplifier of 

the consequences of a possible unlucky appointment and an accumulation of 

unsuccessful personnel decisions combined with poor substantive decisions can 

 
187 To prevent these risks, it might be recommendable to appoint all justices of the Riigikohus to office in an equal 

way, e.g. by the Parliament on a proposal of the President, and to let them elect the Chief Justice by and from 

among the justices themselves. This solution would respect the principle collegiality and in this case the Chief 

Justice would rather be a primus inter pares. 
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even, in an extreme case, jeopardise the existence of the democratic 

constitutional state. In an ideal world, a stand-alone constitutional court would 

indeed, if configured without major errors, very likely be a far better solution in 

the long term.188 

 

  

 
188 Realistically, there are neither economic reasons nor sufficient political support for the plan to establish an 

additional stand-alone constitutional court. Theoretically, there are essentially two strategies to establish a 

constitutional court. The first is to transform the current Riigikohus into a genuine constitutional court eliminating 

its competences as the highest court of appeal. At the moment, there is a three-tier court system in which a single 

judge regularly decides at the first level and a three-judge panel decides at the second level – at the level of the 

appeal courts. A decision by a Court of Appeal may then be appealed again to the Riigikohus. This could prove 

to be too cost-intensive for a small state in the long term. The strategy would include a reorganisation of the two 

existing courts of appeal into an ordinary appeal court of last instance and an administrative appeal court of last 

instance. Although this would eliminate the problem of the secondary nature of constitutional adjudication, it 

would retain particularly the problems caused by the cooptation model and by the lifelong term of office. 

Furthermore, in this case the constitutional court would have too much influence to the legitimisation of the rest 

of the court system as provided for in §78 No. 13 and §150(3) PS according to which all other judges shall be 

appointed to office by the President of the Republic on the proposal of the Riigikohus. 

The second, more radical strategy, would essentially be to abolish the Riigikohus and establish a new, stand-alone 

constitutional court, free from all the problems listed above. The reorganisation of the two courts of appeal would 

then follow the path already described and the current judges of the Riigikohus should become the opportunity to 

become judges at the two courts of appeal due to their lifelong term of office.  
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Radbruch, a critical legal philosopher 

 

Gustav Radbruch is commonly regarded by legal theorists and historians of 

philosophical thought as a legal positivist who, after witnessing the upheaval of 

Nazi violence, returned to the classical doctrine of natural law. This portrayal does 

not, in our opinion, account for either the complexity of Radbruch's philosophy 

during the Weimar years or for his post-1945 theoretical approach.  

From the very beginning of his academic and biographical career, Radbruch 

was an unconventional legal positivist. Because of his originality, it would be more 

correct to describe him from the outset as a critical legal positivist. With deep 

adherence to this theoretical position, after the fall of Hitler's criminal regime, he 

did not become a traditional natural law jurist, anchored again to metaphysical 

principles. The new appeal to a non-positivistic concept of law is, in short, only a 

partial revolution of his theoretical perspective. There are elements that do not 

change and that, in their persistence, complicate the concept of law.189  

Moreover, the internal reworking that he gave himself was both a necessity 

and a moral duty; a moral duty that, for Radbruch, the German jurists of the past 

should also have taken upon themselves. They should have had the courage to 

condemn the perversion of law carried out by the Nazis, the inner strength and 

the deontological consistency to refuse their own collaboration, even their own 

complicity with the regime. They would have had the duty to confront themselves 

and their own theories with the twelve years of National Socialist totalitarian 

domination, drawing all the consequences, on a civil and theoretical level. 

Unfortunately, this was not the case, as Radbruch regretfully recognised.  

In the draft of the postface conceived by Radbruch for a new edition of 

Rechtsphilosophie (draft found in the Nachlaß), we find a very eloquent passage 

on this matter: 

 
189 See more widely, Marina Lalatta Costerbosa, Il diritto in una formula. Saggio su Gustav Radbruch, 
DeriveApprodi, Bologna 2024. <https://cris.unibo.it/item/preview.htm?uuid=3d2c88bc-e010-4820-a3be-
b08539674020>; and, from a historico-philosophical perspective, Gaetano Rametta, Giurisprudenza e crisi 
della normatività nel neokantismo: Rickert e Radbruch (in print). 
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In the face of such documents, the Nuremberg judgement speaks of a 

'cynical and open disregard for all law'. The word 'cynical' does not suffice; 

the National Socialist rulers did not just cynically, i.e., shamelessly, show 

vice in pure nakedness; what is worse, they transformed vice, e.g., 

fanaticism, brutality and harshness, into virtues. In the field of law, the 

perversion of vice into law is forever characterised by three names: Frank, 

Freisler and Thierack. The many individual judges who resisted such judicial 

dishonour must unfortunately remain unrecognised” 190.  

They were certainly a minority, but they were there: cowardice, cynicism 

and perversion of the profession were rampant; and Radbruch would like to give 

voice to the silence of the dissenters.  

Whether or not there is continuity or a caesura in Radbruch's philosophical 

reflection concerning the concept of law is, indeed, still an open question, even for 

recent historiography.191 It is indisputable that after the Second World War he 

expressed the conviction that legal positivism could only remain the last word for 

a definition of law, and that his normative intention could not be resolved in a 

posthumous return to an outdated notion of natural law.192 However, it should be 

noted that in the last paragraph of Vorschule der Rechtsphilosophie, he concludes 

by stating that “[t]he collapse of the National Socialist state of injustice repeatedly 

poses questions for German jurisprudence that traditional positivism is unable to 

answer.”193 In the face of this latter conviction, the philosophy of law takes on a 

new task, rediscovering its old vocation: a normative vocation that Radbruch had 

never denied:  

General legal theory, universal history and the sociology of law were 

therefore addressed as substitutes for philosophy or even as philosophy. In 

view of the shake-up of our value system, however, we are particularly 

inclined today to see philosophy as the science of values, as the science of 

 
190Gustav Radbruch, ‘Nachwort-Entwurf zur “Rechtsphilosophie”’, in Rechtsphilosophie. Studienausgabe, ed. by 
Ralf Dreier, Stanley L. Paulson, C.F. Müller, Heidelberg 1999, p. 193-208: 199: “Angesischts solcher Dokumente 
redet das Nürnberger Urteil von einer ‘zynischen und offenen Missachtung allen Rechts’. Das Wort ‘zynisch’ 
genügt nicht; die nationalsozialistischen Machthaber haben nicht etwa nur zynisch, d.h. schamlos das Laster in 
reiner Blösse gezeigt, sie haben, was schlimmer ist, das Laster, z.B. Fanatismus, Brutalität und Härte, zu 
Tugenden umgeprägt. Auf dem Gebiete des Rechts ist di Perversion des Unrtechts zum Recht für immer durch 
drei Namen gekennzeichnet: Frank, Freisler und Thierack. Die vielen einzelnen Richter, die solcher 
Justizschmach Widerstand geleistet haben, müssen leider ungeknannt bleiben”. 
191 Giuliano Vassalli, Formula di Radbruch e diritto penale. Note sulla punizione dei “delitti di Stato” nella 
Germania postnazista e nella Germania postcomunista, Giuffrè, Milan 2001, p. 29 ff. Furthermore, Thomas 
Mertens, Radbruch and Hart on the Grudge Informer. A Reconsideration, in “Ratio Juris”, vol. 15, n. 2, 2002, p. 
186-205. 
192 Vassalli, Formula di Radbruch e diritto penale, p. 22. 
193 Gustav Radbruch, Vorschule der Rechtsphilosophie (1948), in Id., Gesamtausgabe, Vol. 3: Rechtsphilosophie 
III, ed. by Winfried Hassemer, C.F. Müller Juristischer Verlag, Heidelberg 1990, p. 121-228: 226: “[d]er 
Zusammenbruch des nationalsozialistichen Unrechtsstaates stellt die deutsche Rechtsprechung immer wieder 
vor Fragen, die der überkommene Positivismus nicht zu beantworten vermag”. 

http://onlinelibrary.wiley.com/doi/10.1111/raju.2002.15.issue-2/issuetoc
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‘ought’. As such, it teaches us how to think correctly in logic, how to act 

correctly in ethics and how to feel correctly in aesthetics. Correspondingly, 

the philosophy of law is the science of just law (Rudolf Stammler). It 

therefore deals with the values and goals of law, with the idea of law and 

ideal law, and finds its continuation in legal politics, which has the 

realisability of ideal law as its object.194  

The cultural nature and historical character inherent in law is thus confirmed.  

In the historiographical debate on Radbruch's thought, there are scholars who, in 

spite of this evidence, downgrade the value and stability of the theoretical 

outcome of the so-called “second phase” of his reflection, relegating it to mere 

judicial praxis, to advice of prudence at the disposal of the judge.195 And there are 

interpreters who grasp its theoretical depth but contest its legitimacy, given the 

conditioning that this normative twist suffered in the face of the tragic events 

linked to Nazi-fascist domination in Europe.196  

In our view, the accusations levelled against Radbruch, according to which he is 

even guilty of betraying the legal positivist doctrine, as if the legal positivist 

doctrine were a faith to be dogmatically endorsed, are frankly inadmissible. It is 

not the case; first of all because Radbruch has always been a legal positivist sui 

generis. But above all, it is not about a betrayal, but about a change in his own 

view of law. He would have in the event—though in our opinion this did not 

happen—changed his own conviction, which would have attested, if there was any 

need, his complete distance from (here ideological) fanaticism (in tune with Amos 

Oz’s lectures on fanaticism). He has been accused of internal incoherence of the 

theory, of excessive exposure to historical contingency of ideas that should—it is 

argued—exist in full abstraction.  

All of these criticisms are burdened with prejudice and a kind of scientific-

disciplinary moralism, as if criticism and the progress of knowledge did not also 

 
194 Ibidem, § 6, I, p. 137: “Allgemeine Rechtslehere, Universalgeschichte und Rechtssoziologie wurden deshalb 
als Ersatz der Philosophie oder gar als Philosophie angesprochen. Angesichts der Erschütterung unseres 
Wertsystems wird man heute dagegen besonders geneigt sein, die Philosophie als Wissenschaft von den 
Werten, als Wissenschaft vom Sollen aufzufassen. Als solche lehrt sie uns in der Logik das richtige Denken, in 
der Ethik das richtige Handeln, in der Ästhetik das richtige Fühlen. Entsprechend ist die Rechtsphilosphie die 
Lehre vom richtigen Recht (Rudolf Stammler). Sie handelt also von den Werten und Zielen des Rechts, von der 
Idee des Rechts und vom idealen Recht, und findet ihre Fortsetzung in der Rechtspolitik, welche die 
Verwirklichungsmöglcihkeiten des idealen Rechts zu ihrem Gegenstand hat”. 
195 Brian H. Bix, ‘Radbruch’s Formula and Conceptual Analysis’, in The American Journal of Jurisprudence, vol. 
56, 2011, p. 45-57. 
196 Bernd Schünemann, ‘Per una critica della cosiddetta Formula di Radbruch. Note su un concetto di diritto 
culturalmente e comunicativamente orientato’, in i-lex. Scienze Giuridiche, Scienze Cognitive e Intelligenza 
artificiale, n. 13-14, 2011, p. 109-120; Douglas G. Morris, ‘Accommodating Nazi Tyranny? The Wrong Turn of 
the Social Democratic Legal Philosopher Gustav Radbruch After the War’, in Law and History Review, vol. 34, n. 
3, 2016, p. 649-688. 
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depend on the willingness to recognise errors and revise theoretical approaches 

that had hitherto been considered safe.197  

Furthermore, it should not be forgotten that Radbruchian legal positivism never 

resolved itself, and never presented itself, even in its germinal phase, as a purely 

formalistic and therefore legalistic positivism. Rather, it was always a theory of 

positive law anchored to minimum standards of morality, including Kantian 

references to a deontological morality referable to respect for the law.198 The form 

of the law in its pure formality never represented, for Radbruch, the necessary 

and sufficient requirement to affirm the legal status of a provision or an order. 

This conviction found further confirmation and inevitably drew new strength in the 

post-World War II period, once the impotence of the law-form in resisting its 

fiercest instrumentalisation had been tragically revealed.199  

 

What “natural law”? 

 

How then to interpret his explicit revival of natural law in the second half of the 

1940s? 

For Radbruch, at stake was a clear assumption of responsibility, which could not 

but refer back to the theoretical and epistemological status of the category of 

natural law. At that time and in that cultural context, natural law in some form 

represented for him the only source of universalistic normativity. It is therefore 

understandable and inevitable that, as a critical-normative instance, a 

reformulation of the ancient category of natural law resurfaced from the ashes.200  

As we have already pointed out, it is not a re-proposition of the identical—of a 

nostalgic or reactionary reiteration of natural law. That would be a gesture out of 

time, no longer justifiable metaphysically or rationalistically. On the contrary, in 

his inaugural address Der Mensch im Recht (1927), he had shown with 

unquestionable clarity his sense of history and historical change. In that lecture, 

read in front of colleagues at the University of Heidelberg, he had emphasised how 

indispensable it always was for him that a reflection on law and its concept should 

take into consideration the evolution of institutions over time, an evolution closely 

linked to changes in the idea of man that occur in various historical epochs.201 

There are therefore many variables that necessarily make the ideal of justice 

 
197 Thomas Mertens, ‘But Was it Law?’ in German Law Journal, vol. 7, n. 2, 2006, p. 191-197, but also, for 
example, Zong Uk Tjong, ‘Über die Wendung zum Naturrecht bei Gustav Radbruch’, in ARSP: Archiv für Rechts- 
und Sozialphilosophie, vol. 56, n. 2, 1970, p. 245-264. 
198 On this point, we refer mainly to Dreier and Paulson in ‘Einführung in die Rechtsphilosphie Radbruchs’, in 
Radbruch, Rechtsphilosophie. Studienasugabe, p. 235-250: 247-250; and Erik Wolf, ‘Umbruch oder Entwicklung 
in Gustav Radbruchs Rechtsphilosophie?’ in ARSP: Archiv für Rechts- und Sozialphilosophie, vol. 45, n. 4, 1959, 
p. 481-503. 
199 Radbruch, Die Erneuerung des Rechts, in Id., Gesamtausgabe. Vol. 3: “Rechtsphilosophie III”, ed. by Winfried 
Hassemer, p. 108. 
200 Cfr. Gustav Radbruch, Neue Probleme in der Rechtswissenschaft, in Gesamtausgabe. Vol. 4: 
“Kulturphilosophie und Kulturhistorische Schriften”, ed. by Günter Spendel, C.F. Müller Verlag, Heidelberg 
2002, p. 232-235. 
201 Radbruch, Vorschule der Rechtsphilosophie (1948), in Id., Gesamtausgabe. Vol. 3: “Rechtsphilosophie III”, 
ed. by Hassemer, § 6, IV, pp. 139-140. 



77 
 

changeable, which then corresponds, for Radbruch, to the ideal of fairness, of the 

universal principle of equality commensurate with the diversity among people, in 

their individuality:  

Justice contains within itself an insurmountable tension: equality is its 

essence, generality is therefore its form – and yet the endeavour to do 

justice to the individual case and the individual person in their uniqueness 

is inherent in it. This desired justice for the individual case and the individual 

human being is called equity.202 

 

 

What idea of 'state', what relationship with law? 

 

Against this general backdrop, Gustav Radbruch's notion of the state must be 

reconstructed by taking into consideration his entire work.  

This is what we shall attempt to do, starting therefore with his writings from the 

first decades of the 20th century, where a critical-normative concept of the state 

was already surfacing, up to his latest production, that of the post-World War II 

period, a phase that had an understandable and undeniable evolution. Yet 

precisely in light of these changes, the unitary study of his essays, handbooks and 

contributions of a different nature (literary papers, parliamentary interventions, 

book reviews, etc.) allows us to confirm a reading of Radbruch’s thought as a 

dynamic but ultimately cohesive whole. 

Let us note at the outset that the question of the nature of the state – of what the 

state is – never attained a central position in Radbruch's thought. It is explicitly 

and specifically addressed both in Rechtsphilosophie, in paragraph 26 of the third 

edition of 1932 (a significantly expanded version of the two previous editions), 

and in Vorschule der Rechtsphilosophie (1948), specifically in paragraph 11 of the 

third chapter. 

The answer to the question of the state must therefore be traced by referring both 

to texts from the Weimar era, in which the complexity of the Radbruchian version 

of legal positivism is evident, and to those at the origins of the quasi-naturalistic 

outlook of the post-World War II period, essentially represented by the three 

writings from 1945-1948: Fünf Minuten der Rechtsphilosophie, Gesetzliches 

Unrecht und übergesetzliches Recht and Vorschule der Rechtsphilosophie. 

In order to define his idea of the state, in Rechtsphilosophie our Lübeckian 

philosopher initially advances from a fundamental distinction between the concept 

of the “real” state (Wirklichkeitsbegriff) and the concept of the “legal” state 

 
202 Ibidem, § 7, V, p. 143: “Die Gerechtigkeit enthält in sich eine unüberwindliche Spannung: Gleichheit ist ihr 
Wesen, Allgemeinheit ist deshalb ihre Form – und dennoch wohnt ihr das Bestreben inne, dem Einzelfall und 
dem Einzelmenschen in ihrer Einzigartigkeit gerecht zu werden. Man nennt diese erstrebte Gerechtigkeit für 
den Einzelfall und den Einzelmenschen Billigkeit”. 
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(Rechtsbegriff).203 Ronald Dworkin, more than a century later, would perhaps 

have called the former a “criterial” concept of the state and the latter an 

“interpretative” concept of the state, a cultural concept (Kulturbegriff), a concept 

that belongs to the sphere of “value-related concepts” (wertbezogene Begriffe)—

as Radbruch would put it in Paragraph 11 of Vorschule—hence neither “value 

concepts” (Wertbegriffe) nor “being concepts” (Seinsbegriffe).204 

The difference between the two concepts (the real and the legal) is of primary 

importance and Radbruch attempts to explain their meaning and relevance by 

proposing a first analogy with the aesthetic world and a second analogy with the 

universe of science. 

The difference between the “legal” and the “real” concept of the state corresponds 

to the difference expressed, for example, in the concept of “Kunst” (art): “both an 

ideal concept and a yardstick by which the inartistic is expelled from the realm of 

art, like a concept of reality that encompasses all artistic achievements of a time, 

both artistic and kitschy.”205  It is useful to understand that the ratio of the 

distinction is the reference to the notion of “science” (Wissenschaft), which “on 

the one hand means the standard of truth of cognitive activity, by which one 

measures unsuccessful cognition as unscientific,”206 therefore, a valuable concept 

to expunge superstition, pseudoscience, erroneous beliefs from the sphere of 

science, and “on the other hand, the historical concept of culture. The scientific 

truth and scientific error are value-neutral in themselves.”207  

Or finally, the concept of “Kultur” is eloquent, which “itself can be understood both 

as an ideal for the historical-social cultural facts and as the essence of these 

cultural facts themselves.”208 

Returning to our reflection on the idea of the state as a legal concept, the term 

“state” is valid as an authentic concept, corresponding to the legal institution as 

such, e.g. the German Reich as expressed in the Weimar Constitution. Or it may 

be valid as a legally relevant concept, i.e., factual, representative of the rights and 

duties of the state, established in the Weimar Constitution, a text in which the 

term frequently recurs.  

This preliminary clarification is due to the semantic complexity of the concept of 

the state, which can be understood first and foremost—as we have seen—as a real 

concept and as a legal concept, and the latter in turn can be interpreted in a dual 

meaning: as an “authentic” legal concept, whereby the content of the norm is also 

taken into consideration, or, more externally, in a socio-historical sense, as a 

 
203 Gustav Radbruch, ‘Rechtsphilosophie’, in Id., Gesamtausgabe. Vol. 2: Rechtsphilosophie II, ed. by Arthur 
Kaufmann, C.F. Müller Juristischer Verlag, Heidelberg 1993, p. 206-450: § 26, p. 420. 
204 Radbruch, Vorschule der Rechtsphilosophie, § 11, II, p. 150. 
205 Radbruch, Rechtsphilosophie, § 26, p. 420: “zugleich ein Idealbegriff und Maßstab ist, mittels dessen man 
das Unkünstlerische aus dem Reiche der Kunst verweist, wie ein Wirklichkeitsbegriff, der alle Kunstleistungen 
einer Zeit, künstlerische wie kitschige, umfaßt”. 
206 Ibidem: “einerseits den Wahrheitsmaßstab der Erkenntnistätigkeit bedeutet, an dem man mißglückte 
Erkenntnis als unwissenschaftlich mißt”. 
207 Ibidem: “[A]nderseits den historischen Kulturbegriff. Der wissenschaftliche Wahrheit und 
wissenschaftlichen Irrtum wertneutral in sich schließt”. 
208 Ibidem: “selbst sowohl als Ideal für die geschichtlich-gesellschaftlichen Kulturtatsachen wie als der Inbegriff 
dieser Kulturtatsachen selbst verstanden werden kann”. 
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“legally relevant” concept. Against this background, a further question arises, 

which is also valuable in providing an answer to the fundamental problem 

concerning the concept of the state: what relationship exists between the state 

(understood as an “echter” legal concept209) and the law? 

According to Radbruch, law and power, or rather, the idea of law and the idea of 

the state, do not identify with each other. The purpose of the state, raison d’État, 

can conflict with the principle of legal certainty and the idea of justice. This is what 

was unfortunately made blatantly obvious during the years of the Nazi regime. It 

was revealed in all its crude brutality by the violent and criminal denial of any 

possible notion of credible justice; the complete overturning of it and its 

transformation into its opposite: the upside-down world imagined by Orwell and 

affirmed in reality, with the help of a pervasive practice of political lies, a racist 

logic cloaked in pseudo-science, a deep-rooted authoritarian culture, and the 

unscrupulous exploitation of resentment, the need for community, and the identity 

crisis, which were widespread in German civil society. 

The very foundations of law were thus destabilised: not only its justice, but its 

very correctness.210 Legal certainty is, after all, an essential part of the idea of 

justice although it does not exhaust it: it counteracts arbitrariness and privilege 

by providing for separation of powers, transparency and stability of legislative 

procedures. 

In Rechtsphilosophie, Radbruch reformulates and correctly applies to the 

conception of the state, the traditional Hume's law, where he asserts that 

“'normativity of the factual' is a paradox; an ought can never arise from a being 

alone, a fact such as the view of a certain epoch can only become normative if a 

norm has assigned this normativity to it.”211 And in Vorschule, Radbruch explicitly 

refers to Kantian philosophy precisely to reinforce the thesis of impossibility 

“deriving values from reality, basing an ought on facts of being, transforming 

natural laws into norms,”212 and at the same time not disqualifying the realm of 

morality; rather, attributing to it an independent value and a nature justly not 

derivable from material existence in the world. 

By this route, the doctrine of the “normativity of the factual” that Radbruch traces 

in Georg Jellinek’s theory of law, but which, generalising, belongs to the 

widespread imperativist and decisionist legal positivist theses, takes on a 

paradoxical aspect in its own right. Radbruch emphasises the independence of the 

normative sphere, whose justification therefore cannot derive from factual reality 

or scientific evidence, but from the goodness of its own moral foundation. One is 

inevitably pushed beyond mere positive law and the mere effectivity of the actual 

occurrence of the state, because, “It is precisely state and legal positivism taken 

 
209 Ibidem. 
210 Radbruch, Vorschule der Rechtsphilosophie, § 9, II, p. 147-148. 
211 Radbruch, Rechtsphilosophie, § 26, p. 422: “‘Normativität des Faktischen’ ist ein Paradoxon, aus einem Sein 
allein kann nie ein Sollen entspringen, ein Faktum wie die Anschauung einer betimmten Zeitepoche kann nur 
normativ warden, wenn eine Norm ihm diese Normativität beigelegt hat”. 
212 Radbruch, Vorschule der Rechtsphilosophie, § 6, II, p. 137: “Werte aus der Wirklichkeit abzuleiten, ein Sollen 
auf Seinstatsachen zu gründen, Naturgesetze in Normen umzuprägen”. 
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to its logical conclusion that presupposes a principle of natural law,”213 Radbruch 

admits already in Rechtsphilosophie. 

Confirming the clarity of the Radbruchian analysis, recent interpretations of the 

so-called “Hume’s principle” come to mind on this point. For example, Ronald 

Dworkin and, before him, Hans Jonas, reject any reading that aims to disqualify 

the field of morality on account of its factual non-demonstrability.214 At the core 

lies a correct observation: from the descriptive sphere, the dimension of what is, 

one cannot deduce what should be, the sphere of prescriptiveness. But from this 

evidence it would not be correct to derive the unfoundedness of the normative or 

prescriptive dimension, but rather its independence from that of mere factuality. 

The prescriptive therefore emerges strengthened and not challenged. It is in this 

way defended and not questioned, because its self-sufficiency is claimed from the 

realm of brute facts.  

From this perspective, the step separating us from a certain interpretation of 

natural law and the associated interpretative concept of the state is very short. 

 

 

An interpretative concept of state 

 

In 1932 Radbruch wrote: “If there is a supreme ruler in a community, what he 

orders should be obeyed.”215 The principle of legal certainty, which only political 

authority can guarantee and which explains this obedience, at the same time 

represents, on the other hand, a constraint, or rather, a limitation on the exercise 

of sovereign power. The intention behind the demand for recognition of the 

principle of legal certainty implies that the state must also be subject to the laws. 

“The same idea of legal certainty that calls upon the state to legislate also 

demands that it be bound by its own laws. The state is only called upon to legislate 

on the condition that it considers itself bound by its laws.”216  

The concept of state implies a claim of correctness towards the law from 

which can be inferred that it can never be considered legibus solutus. Against 

Hobbes, the state in its essence is a rule-of-law state, a state subject to the 

constraint of law.  

Legal positivism and the concept of state in Radbruch’s thought presuppose 

in this specific procedural sense a principle of natural law. “The state is thus bound 

 
213 Radbruch, Rechtsphilosophie, § 26, p. 422: “gerade der ganz zu Ende gedachte staatliche und rechtliche 
Positivismus einen naturrechtlichen Rechtssatz voraus”. 
214 See Hans Jonas, Das Prinzip Verantwortung. Versuch einer Ethik für die technologische Zivilisation, 
Suhrkamp, Frankfurt am Main 1979, II, IV, § 6 and Ronald Dworkin, Justice for Hedgehogs, Harvard University 
Press, Cambridge, MA 2011, chap. 1. 
215 Radbruch, Rechtsphilosophie, § 26, p. 422: “Wenn in einer Gemeinschaft ein höchster Gewalthaber 
vorhanden ist, soll, was er anordnet, befolgt warden”. 
216 Ibidem: “Derselbe Gedanke der Rechtsicherheit, der den Staat zur Gesetzgebung beruft, verlangt auch seine 
eigene Bindung an die Gesetze. Der Staat ist zur Gesetzgebung berufen nur unter der Bedigung, daß er sich 
durch seine Gesetze selbst für gebunde halte”. 
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to its positive law by super-positive law, by natural law, by the same principle of 

natural law on which alone the validity of positive law itself can be founded.”217  

There is also a further limitation that cannot be overlooked. It corresponds 

to the recognition of the principle of equality, also understood as the principle of 

impartiality; the same principle that between 1945 and 1946 Radbruch would have 

defined as the fundamental principle of every democratic ideal of justice. 

Impartiality as a general normative principle allows the total conceptual 

extraneousness between a constitutional state (Rechtsstaat) and an 

unconstitutional state (Unrechtsstaat) to emerge clearly. “A state order that 

wanted to apply to individual people and individual cases as such would not be 

law, but arbitrariness,”218 writes Radbruch in paragraph 26 of Rechtsphilosophie. 

And he concludes that the interest of the ruling class does not emerge in its 

nakedness, but rather “in the guise of law” (im Gewande des Rechts); and “the 

content of the law is whatever it wants, the legal form always serves the 

oppressed.”219 The law has to be in favour of the dominated, the less advantaged 

and the weak, for whom it is always better to depend on the state and the law, 

rather than a coexistence without them, i.e., exposed to anomie. 

With the coherence that would accompany him to the end of his days, 

following up on his ideas in his political and governmental activities, Radbruch 

tried for as long as possible, and as much as possible, to make fairer the 

constitutional legal system in force in Germany before the advent of Nazism.  

He attempted to pursue this project of justice, in particular through personal 

civic and institutional commitment. And it is precisely in this context that we find 

a concise but limpid essay from the Weimar period entitled Volk im Staat, in which 

Radbruch succeeds in just a few pages in exhibiting the critical potential of his 

ideal conception of state and the centrality of the principle of equality as its 

criterion of legitimacy.  

Particularly noteworthy are the harsh words of denunciation when he 

switches from the ideal plane to the desolate description of reality. The world of 

facts, the German society before him shows “[n]ot equality, but inequality of 

individuals, inequality of property, of education, in the best case still inequality of 

dispositions and, as a result, the difference between rulers and ruled, often rulers 

and dominated. Not individuals who choose and vote of their own free will and 

subsequently add up to majorities and minorities, but beings socialised to the core 

of their souls, social groups that impose certain decisions on their members 

externally or internally, with group-forming powers behind them: class 

 
217 Ibidem, p. 422: “Der Staat wird also an sein positives Recht gebunden durch überpositives, durch natürliches 
Recht, durch denselben naturrechtlichen Grundsatz, auf den die Geltung des positive Rechts selber allein 
gegründet warden kann”. 
218 Ibidem, p. 423: “Eine staatliche Anordnung, die einzelnen Menschen und einzelnen Fällen als solchen gelten 
wollte, ware nicht Recht, sondern Willkür”. 
219 Ibidem: “der Inhalt des Rechtes sei welcher er wolle, die Rechtsform immer gerade den Unterdrückten 
dient”. 
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consciousness and leader suggestion, public opinion: street and press, behind this 

possibly the power of money majorities are potentiated minorities!”220. 

 

 

Conclusions 

 

It seems clear that Radbruch was not only never a “traitor”, never underwent a 

“conversion”, but rather, in the face of devastating historical events, after 

witnessing the historical failure of an uncritical positive law, he had the honesty 

and courage to revise his ideas, to modify them, in search of a concept of law 

more suited to express his constitutive and basic demand for correctness.   

In this sense, what gave strength to his determination was the same conviction 

that Arendt theorised a decade later, denying the Hitler regime, the Nazi law, and 

the power of the Führer the possibility of continuing to be called law and sovereign 

power. They originated on foundations of abuse and violence, of a “criminal 

legality”, an oxymoron behind which lies a formalistic idea of law that Radbruch 

never fully accepted. As is well known, Arendt, in the epilogue to her Eichmann in 

Jerusalem, posed a question: “what sovereignty does a State like the Nazi State 

have? […] Can we apply the principles that apply to regimes in which crime and 

violence are exceptions and borderline cases to a regime in which crime is legal 

and indeed the rule?”221. The question becomes whether one can still speak of 

sovereignty, whether that form of domination can still be called a state, in a sense 

not only rhetorical, but conceptually relevant. 

Thus, through this path, the question of the definition of the concept of state is 

transformed into the more radical issue of the distinction between an unjust state 

and a non-state. The semantic space of the concept of state, if properly 

understood, lies between the ideal of a well-ordered society (impartial and capable 

of honouring the value of equality) and a criminal regime. This middle position is 

not uniform, being capable of sustaining its own internal modulation: between a 

state not too far from acceptable standards of justice and an unjust state, the 

nuances are many, as are the possible variants of law, in its ranging from a law 

with a constitutional high-profile to an unjust law. The point is that even with such 

variability, even with a more or less intense rate of injustice, one can still speak 

in the former case of state and in the latter of law.  

 
220 Gustav Radbruch, ‘Volk im Staat’, in Gesamtausgabe. Vol. 12: Politische Schriften aus der Weimarer Zeit - I. 
Demokratie, Sozialdemokratie, Justiz, ed. by Alessandro Baratta, C.F. Müller, Heidelberg 1992, p. 26-32: 26-27: 
“[n]icht Gleichheit, sondern Ungleichheit der Einzelnen, Ungleichheit des Besitzes, der Bildung, im besten Falle 
noch immer Ungleichheit der Anlagen und, dadurch bedingt, der Unterschied von Führern und Geführten, oft 
Führern und Angeführten. Nicht Einzelne, die aus freien Eigenentschluß wählen und stimmen und sich 
nachträglich zu Mehrheiten und Minderheiten summieren, sondern bis in den Kern ihrer Seele 
vergesellschaftete Wesen, soziale Gruppen, die ihren Mitgliedern bestimmte Entscheidungen äußerlich oder 
innerlich aufnötigen, unter hinter ihnen gruppenbildende Mächte: Klassenbewußtsein und Führersuggestion, 
öffentliche Meinung: Straße und Presse, hinter dieser möglicherweise die Macht des Geldes Mehrheiten sind 
potenzierte Minderheiten!” 
221 Hannah Arendt, Eichmann in Jerusalem. A Report on the Banality of Evil, The Viking Press, New York 1963, 
Postscript, p. 290. 
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In the concluding remarks of paragraph 13 of Rechtsphilosophie, Radbruch 

observes: “that the law is in the midst of polar tensions in an unstable equilibrium 

that is always under threat and has to be constantly re-established.”222 But it is 

above all in Vorschule that this idea fully blossoms. 

When, then, is the state no longer a state? 

In the third chapter, after reaffirming that law is constituted of positive laws and 

customs, that it does not record facts but regulates reality through the norms of 

collective life, of living in society, he states that where the recognition of these 

norms is lacking, it is the state itself that disappears, and mere domination 

remains. The difference between the state (legally or conceptually understood) 

and domination lies in the presence or absence of certain essential characteristics. 

“Even expressions of the will of the state, if they lack one of these characteristics, 

are only pronouncements of power without the nature of law. Where, for example, 

the general nature of law is deliberately denied and justice is not even sought, the 

orders thus created can only be decrees of power, never legal principles.”223 

Not every form of dominion can be called a state, not every centralised power can 

be called sovereign. Neither the state nor the sovereign are brute instances of 

force capable of obtaining obedience: both must fulfil the minimum requirements 

of lawfulness. “Thus the state that legalises only one party and excludes other 

associations of the same character, the 'one-party state', is not a legal entity; thus 

the law that denies human rights to certain people is not a legal principle. There 

is therefore a sharp boundary here between law and non-law.”224 

Ultimately, a clear indication of what Radbruch's position is may already be 

obtained from the exergue chosen for paragraph 26 of Rechtsphilosophie, the 

one—as we have seen—entirely dedicated to the concept of the state as a 

constitutional state.  

It is a passage by Friedrich Schiller, the poet and writer, and a fraternal 

friend of the late 18th century German democrat, Wilhelm von Humboldt. It reads: 

“Mistrust yourselves, noble lord, lest the benefit of the state appear to you as 

justice!”225 

 

 

 

 
222 Radbruch, Rechtsphilosophie, § 13, p. 338: “daß das Recht im labilen, stets bedrohten und immer neu 
wiederherzustellenden Gleichgewicht inmitten polarer Spannungen steht”. 
223 Radbruch, Vorschule der Rechtsphilosophie, § 11, II, p. 151: “Auch Willensäußerungen des Staates sind, 
wenn sie eines dieser Merkmale entbehren, nur Machtsprüche ohne Rechtsnatur. Wo also z.B. die generelle 
Natur des Rechts bewußt verleugnet, Gerechtigkeit nicht einmal erstrebt wird, können die so geschaffenen 
Anordnungen nur Machtsprüche sein, niemals Rechtssätze”. 
224 Ibidem: “So ist der Staat, der nur eine Partei legalisiert und andere Verbände gleichen Charakters 
ausschließt, der ‘Einparteinstaat’, kein Rechtsgebilde; so ist das Gestez, das gewissen Menschen die 
Menschenrechte  verweigert, kein Rechtssatz. Hier ist also eine scharfe Grenze zwischen Recht und Nicht-
Recht gegeben. 
225 Radbruch, Rechtsphilosophie, § 26, p. 418: “Mißtraut Euch, edler Lord, daß nicht der Nutzen Des Staats Euch 
als Gerechtigkeit erscheine!” 
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Still a Cold Monster? 

On the Dual Nature of the State226 

Massimo La Torre 

 

1. The Question of the State 

The question of the state is central for legal and political theory, since the state is 

the form that modern political communities and their legal order have assumed. 

It is also the central question for philosophical and pollical anarchism. This is so 

because the state is an entity that claims to have an overwhelming right to our 

obedience, a right that is mostly shaped as absolute. Its commands should be 

obeyed without exception, and with not too much delay. Thus, a state is the form 

of social organisation that most conflicts with anarchist values and ideas.  

A state, as a structured and institutionalised organisation, is in tension with a form 

of life that projects itself as constantly changing and changeable. This is a basic 

tenet of anarchism, which is projected along at least two different lines of 

elaboration. In the first, a political community is the outcome of the mutual 

recognition of individuals and of agreement about a common scheme of 

cooperation. Subjective autonomy here is the bedrock of political order, so this is 

permanently exposed to autonomous arrangements of individuals to cope with 

evolving circumstances and revision of their needs and views. A different 

elaboration of this autonomy motive conceives institutions as only legitimate if not 

detached from their instituting moment, from their original, societal source. This 

is the seat of autonomy and can never be pre-empted by the established 

institution. In this way, what is institutional is constantly exposed to the 

emergence of the ”novel”, a new project and concept of a good life, the vicissitude 

of social imagination, that is collective autonomy. 

Contrary to this second model, the state seems to embody a quite rigid form of 

institutionalisation that does not allow for adjustment and modifications according 

to the needs and will of individuals. It is based, it would seem, on domination, 

violence and hierarchy, such that freedom is permanently denied to its citizens. It 

claims a value in itself that is superior to the dignity and autonomy of the 

individual. Individuals’ basic goods, life, property, honour, respect, liberty, might 

all be sacrificed on the altar of the state. It is a ‘person’ in itself that is more than 

the association of its members and even of its officials or rulers. It can demand 

everything from its ‘subjects’, including their own death, be it in war or on a 

scaffold. As Nietzsche once characterised it, it is a ‘cold monster’. 

However, the question of the state – of its legitimacy and form – is not just a 

concern for anarchism, but might be plausibly considered as nearly the whole 

business of political and legal philosophy. Our entire life is developed and 

experienced within the confines of the state. We are born and are immediately 

registered as members, nationals of a state. Our minute affairs and vicissitudes 

 
226 I base this on ideas and materials from chapter three of S. Newman & M. La Torre, The Anarchist Before the 
Law: Law Without Authority, Edinburgh University Press, Edinburgh 2024. 
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are determined by state rules and instructions. We live within state borders, we 

are brought up to sing a national anthem, or salute a national flag. We are under 

state supervision and control from birth to death. If we infringe the state’s rules 

and instructions, we are sent to state jails or we have to pay state fines. A 

substantial part of our income is taken every year by the state in the form of 

taxes, which is spent in ways over which we have little or no control. 

Many Europeans were possibly not aware that they lived under a state until 1914. 

But suddenly, in August of that fatal year, they were conscripted, sent first to 

barracks, given a uniform and a weapon, carried by trains to the front, and forced 

to kill others indiscriminately, without a clear understanding of the reasons. The 

militarised state – first and foremost a European form of political rule – was 

fundamentally based on four key institutions: the army, the post, the railway, and 

the police. In several European states, military training began in the school, a 

place where children and teenagers were confined and subjected to strict discipline 

and indoctrination. The schoolmaster anticipated the figure of the sergeant. 

This story is well narrated by Erich Remarque’s pacifist novel All Quiet on the 

Western Front (1929),227 or by Józef Wittlin, in his Salt of the Earth (1935).228 The 

latter novel is especially suggestive in understanding how the state in the 

twentieth century was experienced by ordinary people. A Polish peasant is 

mobilised, stripped of his social attachments, forcefully put into a train wagon, 

and sent to military training in Austrian army barracks. Here he is confronted by 

a new world, where his individuality counts for nothing. He is one naked body 

among many, dressed in a uniform, but this does not really cover his nakedness: 

his social world, his relationships, all that gives him an identity and dignity, has 

been reduced to nothing.229 This nothingness is already visible during the medical 

examination, when his body is inspected to ascertain whether he is fit to serve as 

a soldier and fight. Recruits appear naked before the army doctors – they are 

simple, sheer bodies, filled with shame, and their prevailing experience is one of 

destitution. 

National identity was a product of the exigency of states. A state was a gigantic 

enterprise for constructing a homogeneous national identity out of plural 

communities and local affiliations. Until late in the twentieth century, for instance, 

Italian peasants could not generally understand each other, since they did not 

share a common national language. They spoke their respective dialects: Sicilian 

peasants could barely grasp what a working-class girl from Piedmont had to say. 

We cannot but agree with Michael Oakeshott’s observations:  

Each of the states which emerged in early modern Europe was composed 

of a variety of ancient communities with undying memories of other 

 
227 English translation by E.W. Wheen, 1928, Available at https://www.gutenberg.org/ebooks/75011 
228 First English translation from the original Polish: J. Wittlin, Salt of the Earth. A Novel, Methuen & Co., 
London 1939. 
229 This might confirm what Giorgio Agamben says about “naked life” being an intended product of the modern 
state (cf. G. Agamben, Homo sacer. Il potere sovrano e la nuda vita, II ed., Einaudi, Torino 2005, p. 9). In a 
somewhat similar vein, David Graeber relates the formation of States to the destruction of the “context”, the 
communal relations, that are constitutive of subjective individuality (cf. D. Graeber, Debts, Melville House, 
Brooklyn, New York 2011, passim). 
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allegiances, of independence, or of mutual hostility, or made up of 

fragments of such communities severed by a frontier from their fellows, 

without a common language, law, or coinage, divided from one another 

ethnically, in custom, and often in religious beliefs.230  

Those plural and diverse communities shared only the same experience of being 

subject to an overwhelming force that intended to shape their lives in a uniform 

way. The state thus forcibly simplified the internal structures of political orders, 

while at the same time bringing about a new dimension of plurality, and indeed 

paradoxically producing “anarchy,” within the international domain. In Europe, the 

birthplace of the modern state, “to the degree that state formation progressed, 

the universal Christian world order made room—as noted by Dieter Grimm, a 

former German federal constitutional judge—for particularistic states existing side 

by side.”231 The state, that is, marks the decline and fall of the idea of an Empire 

that, based on Christianity, was able to rule the entire Christian world. A state 

should sadly give up the universal ambition of global rule and only establish itself 

within the space of well entrenched, and specific borders. The state thus implicitly 

accepts the validity of other states, something an Empire would never possibly 

acknowledge. This is particularly relevant to the political configuration of Europe, 

where once the form “state” was introduced, it would be confronted with a plurality 

of equal, sovereign formations. 

 

2. The Nature of the State 

What is the state? What is its nature? How could we define it? There are at least 

two traditional definitions. There is one focusing on the exercise of violence within 

a distinct territory; the state would essentially be qualified by a monopoly of 

violence. This is the definition we find in one the most famous papers by Max 

Weber, the great German sociologist, Politik als Beruf (1922), where we read that 

the  State is “that human community that (successfully) claims the monopoly of 

the legitimate use of physical force within a given territory.”232 This does not mean 

that violence is the ordinary means for the state to act and exist; however, adds 

Weber, it is what gives the state its specificity, what ultimately defines it in the 

last instance; it is what defines its nature.233 Max Weber’s idea is further developed 

by Carl Schmitt, according to whom a state is rather the monopoly of decision, 

meaning by this an exception to the ‘normality’ of the rule of law.234 This monopoly 

of decision refers to the sovereign’s capacity to violate the law, a capacity that 

would potentially imply an exceptional use of force. The state, then, is that 

institution that is allowed to infringe, by force, its own law. 

 
230 M. Oakeshott, On Human Conduct, Clarendon, Oxford 1975, pp. 186-187. 
231 D. Grimm, Sovereignty. The Origin and Future of a Political and Legal Concept, Columbia University Press, 
New York 2015, p. 5. 
232 M. Weber, Gesammelte Politische Schriften, ed. by J. Winckelmann, Mohr, Tubingen 1980, p. 506. Italics in 
the text. 
233 “Gewaltsamkeit ist natürlich nicht etwas das normale oder einzige Mittel des Staates: -- davon ist keine 
Rede --, wohl das ihm spezifische” (ibid.). 
234 See C. Schmitt, Politische Theologie. Vier Kapitel zur Lehre von der Souveränität, Duncker und Humblot, 
Leipzig 1922. 
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How should we understand this notion of a monopoly of force? We could think of 

it as a device to minimise violence. Indeed, there is a line of interpretation that 

sees the state as the engine of a process of civilisation within societies, whereby 

people have to learn to relate the one to the other without violence. Feuds and 

vendettas are no longer tolerated, as the state assumes the sole authority to 

decide disputes through legal means.235 The state rules out the private use of 

force; the violence or potential violence of the sovereign thus enforces a peaceful 

social order. 

On the other hand, the monopoly of violence might be interpreted in a different 

way. What the State in this second approach can undertake is a superior use of 

violence such as to alter the use of violence elsewhere in the society. In its first 

version a monopoly of violence means a general prohibition of the use of force for 

citizens, and somehow for state agencies, too. In this second version, the 

monopoly is not an attempt to reduce the use of force in the society, but to make 

it possibly so radical that attempts at individual use of force would immediately 

be reciprocated with a disproportionate application of violence. There is no 

pacificatory ideal involved here. In a sense, the state, by asserting its own 

supremacy and sovereignty, means it is able to be the most violent possible actor 

within the society. In order to do that, means should be used that are the strongest 

and the most effective for deploying force. Force is concentrated not so much to 

deactivate it, but rather to make possible an extreme use of it. This logic is then 

duplicated in the arena of international relations, where a search for equilibrium 

of powers among states is constantly disrupted by each state striving to have 

military supremacy over its rivals. According to this picture, states do not seem to 

be instrumental in civilising social and political relations; on the contrary, it may 

seem that they render the social world increasingly dependent on, and exposed 

to, extreme violence—indeed, after the development of weapons of mass 

destruction, to total annihilation.  

But the question remains: What is a state? Legal philosophy and legal theory have 

usually given two main answers to this question, once again testifying to the dual 

nature of the state, and the ambiguity of its grip on our society and imagination. 

The key to the understanding of the state here is seen in its connection to law. 

What is law for the state, or vice versa: what is the state for the law? Here, two 

opposing visions are confronted. First, we have an approach according to which 

the state is an extra-legal entity, a body able to act collectively, which is 

hierarchically structured with a commander-in-chief at its highest rank. A state, 

according to this account, is either a sovereign power that can impose obedience 

on others, a ‘political superior’ in John Austin’s words, or else a kind of community, 

a historical society that is an expression of a specific national, cultural, or temporal 

context, an embodiment of an ‘objective mind’. This is the account of Hegel and 

German Historicism. In both cases, the state is prior to the law; it is the ‘source’ 

of law, and the efficacy of law is indeed limited in shaping the essentials of the 

 
235 This is, for instance, Goethe’s view: “Der Character der Roheit ist es, nur nach eigenen Gesetzen leben, in 
fremde Kreise willkürlich übergreifen zu wollen. Darum haben wir den Staats-Verein geschlossen, solcher 
Roheit und Willkür abzuhelfen, und alles Recht und alle positive Gesetze sind wiederum nur ein ewiger 
Versuch, die Selbsthilfe der Individuen gegeneinander abzuwehren.” (Letter to Weimar Chancellor Friedrich 
von Müller, 18th April 1818). 
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state. The state operates legally by an act of self-limitation—this is an influential 

idea by George Jellinek, one of the founding fathers of European continental public 

law. This conception has relevant implications in the way we should then 

understand constitutionalism and the nature of a constitutional state. In this 

essentialist approach, the State is not the product of a constitution: the latter can 

only give some form to it; it offers formalisms of various kinds to its operation, 

but such formalisms, however, can be dismissed when necessary. There is a 

continuity of the state that constitutions cannot alter – such is also the public view 

of international law. The basic nature of what a state is remains the same 

whichever constitution is then adopted. Fundamental rights do not have a 

constitutive validity, but serve rather as a kind of regulative rule. Fundamental 

rights here can never be rooted in original natural freedoms of citizens or in their 

basic moral dignity. This is explicitly thematised, for instance, by Georg Jellinek, 

who understands public rights as being founded upon an individual’s position of 

absolute subjection to authority, status passivus.236 Fundamental rights are then 

negative rights, entitlements against state intervention. They operate vertically 

between authority and autonomy. In this view, however, a constitution could 

hardly claim Drittwirkung, “efficacy towards third parties;” it could not claim 

validity in impinging upon private relationships and transactions. Private law is of 

the same essence as the state; that is, endowed with a stronger ontological dignity 

than constitutionalism. Law here is instrumental to the state, not the other way 

around. 

However, there is an alternative doctrine. This is explicitly vindicated by Immanuel 

Kant: the state is a collective entity that is structured through legal rules (“Ein 

Staat […] ist die Vereinigung einer Menge von Menschen unter 

Rechtsgesetzen”237): “A state is (…) an association of a mas of people through 

rules of law.” Kant’s view is then radicalised by Hans Kelsen: a state, he claims, 

cannot be understood, nor can it act, without referring to rules. And within the 

state, rules are equivalent to legal rules. There is no possibility of conceiving of a 

state from any other perspective, once we assume the internal point of view of its 

agents. This is the legal point of view. The consequence of such an approach is 

that every state is seen as a Rechtsstaat, a rule of law: “Er muss zu der Erkenntnis 

führen, daß jeder Staat Rechtsstaat ist,”238 which should lead to the conclusion 

that every state is a legal state, that every rule is a rule of law. The authority of 

the law and the authority of the state are one and the same thing. This thesis, 

however, does not have prima facie strong legal philosophical or political 

implications. Kelsen is not justifying or recommending a dictatorship as the rule 

of law: a state here seems to be considered as a kind of a mask, behind which 

one might perceive the disquieting presence of the Gorgon of naked power. The 

ontology of the state is based on force, not really on law. This is somehow a sort 

of device to make sense of the juristic operations that are, however, instrumental 

to state functions. This is why there is a possible interpretation of Kelsen’s doctrine 

 
236 See G. Jellinek, System der subjektiven öffentlichen Rechte, Mohr, Tübingen 1905. 
237 I. Kant, Metaphysik der Sitten, ed. by H. Ebeling, Reclam, Stuttgart 1990, p. 169. 
238 H. Kelsen, Der soziologische und juristische Staatsbegriff, II ed., Mohr, Tubingen 1929, p. 191. Underlined in 
the text. 
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as a sort of political realism.239 Nonetheless, the substantive emptiness, the radical 

formalism, of this approach contrasts with any attempt to offer an essentialist or 

naturalist picture of the State. This explains why Kelsen’s picture of the state was 

so strongly opposed by nationalists and communitarians, both of the right and the 

left.  

On the other hand, the Austrian scholar’s approach allows for the idea that 

sovereignty is simply another name for a valid legal order, and that law can be 

perfectly impersonated through supranational institutions. In the end, Kelsen’s 

message is that law is independent of the state as a specific sociological formation, 

or alternatively that a state is just another name for any valid legal order. Here 

the duality of the state—on the one hand, a historical community, a special sort 

of society, and on the other a formal, hierarchical structure defined by rules and 

procedures—is solved, as noted by Gustav Radbruch, the German legal 

philosopher, by simply denying that this is a problem. There is no solution to the 

dilemma of the dual nature of the state, only a denial of the problem, which is 

seen as arising from an unclear or mistaken epistemological strategy. The only 

cognitive point of view concerning a state is the internal, legal perspective. Beyond 

this, or without this, there is confusion and inappropriate essentialism or even 

mysticism, as happens, for instance, whenever the state is interpreted with 

reference to an impersonal soul or a collective destiny, and is filtered through a 

demanding philosophy of history or a too thick social ontology. 

But is Kelsen’s thesis sufficient for understanding what a state really is? We have 

reason to doubt it. The Austrian scholar does not ignore the coercive side of the 

state practice, and, indeed, according to him, a legal order is a coercive system, 

and legal norms are ultimately about sanction and coercion. But the nature of the 

law cannot be reduced to coercion, nor can it explain the state and its operations 

and validity. Otherwise, a bandits’ order, a rule by desperados or gangsters or 

mafia, would be indistinguishable from law. Or we could envisage Auschwitz as an 

institution of law. Incidentally, according to Kelsen, validity, Geltung, is the 

specific form of the existence of both law and the state. The state is more than 

just a monopoly of violence; there is a drive to order and structured processing of 

conducts. The state is thus a legal monopoly of violence, where the legal attribute 

is what gives the state its specific nature and ontological justification.  

However, is this reference to legality a sufficient guarantee to constrain the 

violence of state sovereignty? This is debatable. In the end here, the factual 

prevails; this is somehow explicit in Kelsen’s admission that the basic ground rule 

of the legal order is the principle of efficacy, one that is recurrent in public 

international law. Such admission  tells us to consider as a state—that is, a 

legitimate legal subject of international law, one that deserves recognition by the 

international community—all those powers that are under fully effective control 

within a specific territory. In this way, we are driven back to Georg Jellinek’s idea 

 
239 See, for instance, the recent book by Robert Schuett, Hans Kelsen’s Political Realism, Edinburgh University 
Press, Edinburgh 2021. 
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of the ‘normative force of the factual’, normative Kraft des Faktischen,240 so that 

the fact of authority is a sufficient condition for the claim to produce law. This 

idea, we might remember, is quite close to Pascal’s recommendation that, since 

we cannot make justice powerful, we should aim to make the powerful just: “Ne 

pouvant fortifier la justice, on a justifié la force.”241 Violence that is effective and 

monopolised by a powerful subject can legitimately raise a claim to legality. Is this 

consistent with the notion of the state as a civilising actor in society? Is the state 

a gentle civiliser of nations, once it is shaped according to the facticity of an 

irresistible power?  

This is not the view of the great legal historian Hermann Kantorowicz. According 

to the German scholar, to presuppose the state as prior to law would not 

necessarily allow us to give legal character, for instance, to the rules of 

international law or customary law. Constitutional law would also be impaired by 

such priority given to the state as the primordial source of law. As Kantorowicz 

says:  

We must not, as many do, consider the law a creation of the state – a theory 

which would be incompatible with the existence of customary law, of canon 

law, and of international law. On the contrary, the state presupposes the 

law – international or national law – and this idea is borne out by the history 

of jurisprudence, which shows that no concept of the state has ever been 

formed that did not imply some legal elements.”242  

This also seems to be the view developed by Gustav Radbruch, a good friend and 

a colleague of Kantorowicz at the University of Kiel. 

 

3. A Self-Limited Power? 

Radbruch was a legal positivist, and a strong legalist. He used Georg Jellinek’s 

doctrine of the self-limitation of the state as starting point: law is the outcome of 

a self-limiting act, but the efficacy of the law is conditional on its application of 

being universally undertaken. Self-limitation by law means that the law is 

applicable to the state itself. Of course, from this perspective, there is a state 

before the law. But the state’s claim to make law – and this is a necessary 

evolutionary move for the state to develop its grip on society – is only possible on 

condition that the law is generally applicable; that is, applied to the state itself. 

The law does not provide an exception for the state. A state without a law is illegal 

and thus illegitimate, but this opens the possibility of a full deployment of the dual 

nature of the state, in so far as the law’s sense is envisaged in its pretension to 

justice. A legal state, a Rechtsstaat, is, according to Radbruch, a state that lays 

claim to justice. However, the question is intricate, and the legal positivism 

maintained as a general doctrine of law makes things less clear and promising. 

 
240 See G. Jellinek, Allgemeine Staatslehre, III ed., Wissenschaftliche Buchgesellschaft, Darmstadt 1960, p. 337. 
Jellinek’s thesis however is presented as a psychological finding, rather than as a normative argument (see 
ibid., pp. 339 ff.). 
241 Pascal, Pensées, ed. by M. Le Guern, Gallimard, Paris 1977, p. 94. 
242 H. Kantorowicz, ‘The Concept of the State’, Economica, No. 35, February 1932, pp. 5-6. 
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Radbruch maintains the idea of a sovereign power that imposes its rules, possibly 

by coercion, and its justification is essentially its capability of being a supreme 

authority, understood in factual terms as violence and the monopoly of force. 

Legal positivism – the doctrine according to which the law’s validity is not 

necessarily connected with justice, or morality – is a theory especially designed to 

justify the rise of the modern state. As a matter of fact, in the philosophy of law, 

legal positivism has been identified in three distinct forms. We have first a doctrine 

that claims the state to be the only source of the law. This is sometimes also called 

the “source thesis;” the law is to be known just by looking at what an authority, 

actually a state, says the law is. This thesis, that of legal positivism as a doctrine 

of the state as the only producer of law, is made plausible through the adoption 

of two more basic versions of positivism. The first is the so-called “methodological 

positivism:” it is possible—according to this version—to know what valid law is in 

a descriptive, purely cognitive mood. This is a kind of epistemological rehearsing 

of the “source theory”: “there is somewhere a source of law. I approach it, I see 

it, I record it, and this all I need to know what law is. I do not need to assume a 

normative attitude. I can be—I should be—neutral. I should only repeat the law.”  

An Italian positivist legal philosopher used to say that legal rules are a reiteration 

of the sovereign’s prescriptions.243 A lawyer should only learn them, possibly by 

heart, indeed to “sing” them (“cantar”, as is required, for instance, in Spain to 

pass the exam for judges), and repeat such rules time and again. But why should 

the law be experienced in this way? In a society, there is a permanent conflict 

over what the rules of society should be. Such conflict cannot be resolved from 

the point of view of a substantive morality. This is so, especially, because the right 

and the wrong are relative and cannot be cognitively approached; there is no right 

answer in an absolute moral sense. What is “right,” then, cannot but be the 

outcome of a decisionist action, undertaken by a figure that has the authority, the 

force, that can use the necessary violence, to impose the one solution that ends 

the controversy. And we need this authority if we want to live in peace and 

coordinate our conduct effectively.  

A somehow oblique version of this normative positivism is offered by the “service 

conception” of authority,244 whereby authority is justified in so far as it is of service 

to individuals’ preferences and plans of life. Here, the argument is presented as a 

logical or an ontological one. Since the law is something that claims authority, it 

does presuppose such authority; that is, a coercive power capable of imposing its 

prescriptions. This is the nature of law. It is a kind of ontological proof of the 

authoritarian nature of law. It reminds us of the medieval ontological proof of the 

existence of God: since God is claimed to hold all properties, He should also have 

the property of existence. “Existence” is considered an adjectival quality, like 

“goodness”. Now, in the same way as we assume that God is good, we should 

then also acknowledge that He owns “existence,”  once we start from the basic 

idea that God possesses all possible positive qualities. The authoritarian nature of 

law is deduced in a similar way. Behind such ontological proof of authority as the 

 
243 See U. Scarpelli, ‘Le “proposizioni giuridich”' come precetti reiterati’, in Rivista internazionale di filosofia del 
diritto, Vol. 44., 1967, pp. 465-482. 
244 See J. Raz, The Morality of Freedom, Oxford University Press, Oxford 1986. 
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nature of law, there is a theory of the reason we have for action. In this case, the 

argument runs more or less as follows: authority, issuing pre-emptive, second-

order reasons for action, is able to give first-order reasons for action, individual 

preferences, and basic interests,  greater satisfaction or more effective realisation. 

First-order reasons are more capable of realisation if they are assisted by second-

order reasons.245  

But—and this is the gist of the argument— such assistance is equivalent to 

replacement. Assisting individual preferences means, for authority, replacing them 

through the authority’s prescriptions. Second-order reasons replace first-order 

reasons, and it is good that this is so. To do that, however, there should be an 

authority issuing those second order reasons; that is, an intervention that pre-

empts first-order reasons, individual substantive desires and preferences, and 

make them irrelevant in citizens’ practical reasoning. This, in a sense, is what also 

constitutes the state as such—its primordial Coup d’État; that is, the State’s 

“official” reasons supplanting citizens’ “private” reasons.246 Authority—which is, 

moreover, the basic justification for such an operation—makes people better off, 

and this is only possible if, in following authority’s rules, people forget the 

relevance and even the content of their first-order reasons; that is, their interests, 

needs and preferences. When presented with rules as second-order reasons—that 

is, as authority commands—we are asked to remember the underlying good these 

reasons, such commands, are supposed to assist and better realise.  

That a contemporary natural lawyer shares an analogous view of authority is 

evidence of the deep influence enjoyed by positivism over the whole of legal 

culture. Indeed, such a view seems more radical than the thesis defending natural 

law as being based on sheer force. According to the natural law thinker, legal 

validity at the end of the day is built upon the “perhaps too stark principle” (the 

natural lawyer’s words247) of effective force. Once again, normativity is related 

here to the supreme capacity of a fact, normative Kraft des Faktischen. The state 

is a rule that is opaque to people’s desires and motives. This core thesis of 

positivism is also reflected and re-elaborated from different intellectual 

perspectives. Such is the case, for instance, of system theory, which thematises 

legal norms as expectations that are not open to disappointment.248 A state legal 

rule would therefore be valid, even if it were not repeatedly followed. The rule not 

being assisted and applied with reference to people’s wishes, and its being actually 

opposed to people’s desires, breach the conditions for such a rule to be given the 

dignity of law. 

 
245 See J. Raz, The Authority of Law, Oxford University Press, Oxford 1979. 

246 Cf. P. Bourdieu, Sur l’État. Cours au Collège de France 1989-1992, “Raisons d’agir/Seuil”, Paris 2012, p. 123. 
“Le coup d’État d’où est né l’État […] témoigne d’un coup de force symbolique extraordinaire qui consiste à 
faire accepter universellement, dans les limites d’un certain ressort territorial qui se construit à travers la 
construction de ce point de vue dominant, l’idée que tous les points de vues ne se valent pas et qu’il y a un 
point de vue qui est la mesure de tous les points de vues, qui est dominant et légitime”. 
247 J. Finnis, Natural Law and Natural Rights, Clarendon, Oxford 1980, p. 250. 
248 See N. Luhmann, Rechtssoziologie, II ed., Westdeutscher Verlag, Opladen 1983, p. 43: “Normen sind 
demnach kontrafaktisch stabilisierte Verhaltenserwrtungen. Ihr Sinn impliziert Unbedingtheit der Geltung 
insofern, als die Geltung als unabhängig von der faktischen Erfüllung oder Nichterfüllung der Norm erlebt und 
auch so institutionalisiert wird” (italics in the text). 
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Not surprisingly, Gustav Radbruch, being a legal positivist, defends something of 

a similar tenor. His first move is the recognition that legal positivism bases itself 

on a natural law assumption: “Wenn in einer Gemeinschaft ein Höchster 

Gewalthaber vorhanden ist, soll, was er anordnet, befolgt werden,”249 (“If in a 

state there is a supreme holder of force, whatever this prescribes ought to be 

followed.”) But why? The answer here is given through an appeal to the highest 

value of legal security. It is only by obeying the supreme holder of violence and 

force that we can reach certainty about a common rule for society to follow. 

However, the same legal security principles oblige the state, the supreme force 

holder, to abide by that same law it has issued. “Der selbe Gedanke der 

Rechtsicherheit, der den Staat zur Gesetzgebung beruft, verlangt auch seine 

Bindung an die Gesetze:”250 the same  intuition that connects legal certainty and 

State legislation, leads to the idea of the rule of law binding the state. Should the 

supreme legislator not be bound to its own commands and rules, its power would 

cease to be legitimate and it would not be able to claim obedience. The use of 

force and law is inextricably considered connected to the claim to be legitimate 

and binding on citizens. But law here is not just a general rule; law is more than 

just a rule or statute or command, and a rule can only be a law if it can claim to 

be just: “Denn Recht ist nur, was den Sinn hat, Gerechtigkeit zu sein:”251 “Law is 

only that whose meaning is justice.” Justice, on the other hand, implies equality 

and a strong connection to the common good, to the res publica. A state is 

legitimate, and indeed a proper public institution, only if it can be considered a 

guarantor of the public good. 

 

4. The State as Caring for the Common Good: An Alternative View 

Legal positivism tends to obscure the dual nature of law and the state. From this 

perspective, authority is the core of the law and the state, and behind authority 

lurks the experience of the monopoly of violence, meant as the greatest possible 

deployable force. However, Gustav Radbruch—as we have seen—proposes a richer 

concept of law and legality, connected as this is to justice. He makes positivist 

reductionism less plausible, and opens up an alternative theory. This alternative, 

surprisingly enough, has been openly thematised by the anarchist thinker, Pierre-

Joseph Proudhon.  

We are used to believing that anarchism is a doctrine that radically opposes the 

state. Indeed, for most anarchist thinkers, the state is irremediably considered as 

a form of violence and domination. This is also so in the work of contemporary 

anarchists, such as David Graeber. In his work on the history of debt, Graeber 

refers to the state not as a specific political form related to modernity, but rather 

as a notion to explain and name all forms of centralised power and authority in 

human history. 252  This approach is later confirmed in his general political 

anthropology of human societies, The Dawn of Everything.253 In this perspective, 

 
249 G. Radbruch, Rechtsphilosphie, ed by R. R. Dreier ad S.L. Paulson, Heidelberg 1999, p. 172. 
250 Ibid., p. 173. 
251 Ibid. 
252 See D. Graeber, Debts, Melville House, Brooklyn, New York 2011. 
253 Graeber, D., Wengrow, D., The Dawn of Everything, Penguin, UK, 2021 
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there were states in Ancient Mesopotamia and Egypt, as well as in the Inca and 

Aztec societies in pre-Columbian America. The Roman city is here held to be a 

State, and so on. The qualifying character of a state is assumed to be its use of 

violence and the reduction of people, in principle, to slaves—to subjects that are 

fully disposable by power holders. This is also the anarchist Kropotkin’s view, 

whose book on The State centres around the hypothesis of this political form as 

an outcome of sheer violence and oppression.254 

Kropotkin’s view is that the roots of the state are to be found in war, and in the 

surrender and humiliation of the vanquished and conquered. Max Stirner declared 

that whoever has the power, he will also have the right: “Wer die Gewalt hat, der 

hat das Recht:”255 “Law is thus an accessory, a tool, of the state for enforcing its 

power.” Karl Marx, though dismissive of ‘Saint Max’, would agree: “Einfache 

Herrschaft von Säbel”—“the simple rule of the sword,” the German communist 

says, “is the state’s oldest way.”256  

More recently, Michel Foucault, the French post-structuralist philosopher, has 

presented us a picture that is not too different from the stark view held by 

Kropotkin or Stirner. In most of his work, the state is a force of domination, 

violence and codified warfare; law is stained with the blood of the oppressed. From 

such a perspective, no alternative vision of the state would seem to be possible: 

nor might a state with dual nature be even conceivable. This is still Nietzsche’s 

‘cold monster’: “Staat heisst das kälteste aller kalten Ungeheuer.”257 Nietzsche 

also later adds that the state is a sort of ‘hypocritical dog’, Heuchelhunde258; that 

is, while its speech is given through the shouting of orders and the smoke of firing, 

it would have us believe that those words it speaks imperatively would express 

the nature of things. It offers us a philosophy whose real essence is violence. In 

short, the state is an ideological machine that disciplines not only our conducts, 

but also and above all our thought and imagination. It claims to be ‘the most 

important animal on this earth’, and more often than not it bravely succeeds in 

convincing us that it is so. 

However, there is an anarchist thinker who has a more nuanced and sophisticated 

understanding of the state. Pierre-Joseph Proudhon considers the state from two 

alternative perspectives. We can see the state simply in terms of the monopoly of 

violence, where any claim to justice is nearly null, or if it exists, it plays the role 

of mere ideological fiction. Here, force and violence are the definitional properties 

of a state. However, there is another sense of the state which is both less formal 

and less sheerly empirical, and that is a state as the dimension of public affairs, 

of common good, “res publica”:  

Il existe en toute société, par cela seul qu’il y a société, une chose positive, 

réelle, qu’il est permis de nommer l’État. Elle consiste, cette chose : 1. Dans 

 
254 See P. A. Kropotkin, The State. Its Historic Role, Freedom Press, London 1943. 
255 M. Stirner, Der Einzige und sein Eigentum, ed. by A. Meyer, Reclam, Stuttgart 1981, p. 110. 
256 K. Marx, Der achzehnte Brumaire des Louis Bonaparte, ed. by H. Brunkhorst,  Suhrkamp, Frankfurt am Main 
2007, p. 13. 
257 F. Nietzsche, Also sprach Zarathustra, in Id., Sämtliche Werke, Vol. 4, ed. by G. Colli and M. Montanari, 
Walter de Gruyter, Berlin 1980, p. 61.  
258 Ibid., p. 170. 
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une certaine force essentielle au groupe, et que nous appellerons force de 

collectivité ; 2. dans la solidarité que cette force crée entre les membres du 

corps social ; dans les propriétés et d’autres avantages communs qui la 

représentent et qui en résultent.259  

The common good is another name for the justice of political life, of the public 

morality of collective institutions. In this sense, a State is a sphere where 

individuals are no longer considered isolated subjects, stripped of their social 

context, of their intersubjective attachments, of the reciprocity of commitments 

that makes their identity. In this area, the public is equivalent to reciprocity and 

solidarity. The State’s locus is public morality, or the common good; in Hegel’s 

jargon: “Der Staat an und für sich ist das sittliche Ganze.”260 

Michael Oakeshott seems to follow Proudhon’s suggestion when he proposes two 

possible delineations of the idea of State: one that he calls societas, and another 

labelled universitas. The main character of Universitas is its purposiveness, its 

instrumental strategic determination, whenever associates are driven by a uniform 

external target. Societas is rather a mode of internal discursive recognition and 

conversation. Oakeshott then adds that modern states are a conjunction of both 

models: they are mixed up, but such mixing is never fully achieved; the two basic 

ideas cannot fully converge in a coherent, frictionless scheme.261  

We could nonetheless hope that one model, and the more civilised one, that of 

the state as public sphere and discourse, might eventually prevail. The state is 

reshaped in terms of an institution of social solidarity and civil conversation, if—

as Proudhon claims—by state we should mean the public sphere and the 

institutionalised common good through citizens’ participation: “si par l’État on 

entend la chose publique, la force collective, à la production et au benefice de la 

quelle participent tous les citoyens.”262 Here, justice moreover assumes a strong 

redistributive turn by at the same time referring it to the citizen’s sovereignty. As 

Proudhon says: “The peculiar feature of the concept of justice—as John Rawls 

says—is that it treats each person as an equal sovereign.”263 In this second view 

of the state, as an institution of public discourse and solidarity, there are no 

commands and subjection as original positions, and they do not have a definitional 

character; what is essential in such a case is engaging with commitments and 

agreements. Authority is here prompted by citizenship and participation. First-

order reasons take the upper hand over the second-order state precepts. Law is 

given back to considerations of justice, and this to the collective solidarity of 

people that acknowledge each other’s basic needs, rights, and virtues. 

 
259 P.-J. Proudhon, De la Justice dans la Révolution et dans l’Église, Vol. 2, Fayard, Paris 1988, p.  769 . 
260 G. W. F. Hegel, Grundlinien der Philosophie des Rechts, Suhrkamp, Frankfurt am Main 1986, p.  403. 
261 M. Oakeshott, On Human Conduct. 
262 P.-J. Proudhon, De la Justice dans la Révolution et dans l’Église, Vol. 2, p. 772. Cf. J. L. Villacañas Berlanga, 
“Föderalismus als Gegenbewgung”, in Zukunft des Staates—Staat der Zukunft, ed. by H. U. Gumbrecht and R. 
Scheu, Reclam, Stuttgart 2021, pp. 24 ff. 
263 J. Rawls, ‘Constitutional Liberty and the Concept of justice’, in Rights, ed. by D. Lyons, Wadsworth, Belmont, 
Cal. 1979, p. 45. 
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Now, what is the conception of the state that is most conducive to democracy and 

to social justice? It is obvious that we are in need of a richer notion of the state 

that might keep open and operative the question of its possible dual nature and 

the meeting of requirements that such duality mobilises. The Covid-19 pandemic 

has shown us how much the common good is a question of care, and how effective 

care can only be provided by a public institution. We might thus refer to the State 

as the public institution of care. We would then expect a concept of law, 

accompanying this civilised form of the state, that does not forcefully and starkly 

pre-empt citizens’ first-order reasons, and will be permanently accountable to 

them.264 

In this way, eventually, we get a state that anarchists could claim as their own. 

This is the dimension of the common good, a public sphere that is instrumental 

for individuals to make effective their personal projects of good life and where 

they act in concert to experience the pleasure of participation in a common scheme 

and project. The good life would remain the business of each person. There is no 

other way to have a good life if not from the internal perspective of the person 

whose good life is in question. No one except him or her can know what is really 

good for a person beyond a certain threshold that guarantees that conditions are 

offered for developing one’s own plan of life. A good life is a life in which one has 

the capacity and the means to project and conduct oneself. Pursuing a good life 

also means that one is ethically responsible for it. A public sphere cannot pre-

empt this basic reference to the individual plans of life. However, it should protect 

and make it possible in a dignified way. In this sense a state could be reshaped 

as such a guarantee and eventually be considered as an institution that anarchism 

could reasonably and legitimately claim without denying its normative core. This 

is maintained by the refusal of hierarchy, inequality and domination. An anarchist 

state would thus be a public sphere comprising persons endowed with equal 

dignity, each given the capacity to pursue their project of life, without submitting 

to any other rule than the one commonly and freely agreed. 

 

5. Sovereignty Civilised  

A general criticism and rejection of the state, indeed, seems to be the core of the 

anarchist theory of politics.265 This—as we have tried to argue—might be doubted. 

However, Proudhon’s political philosophy attempts a  more nuanced analysis of 

the state whereby its monopoly of violence and its obsession with coercion are 

disconnected from its more basic public functions and its role for the maintenance 

of a public sphere and a collective good.  

In his lectures on the birth of biopolitics and neoliberal governance at the end of 

the 1970s, Michel Foucault astutely outlined how unsatisfactory was a general 

criticism of the state. This, he intelligently remarked, was based on several 

argumentative fallacies. One of these was arguing by generalising an assumed 

historical state capacity for evil and expanding it to the whole scope of state 

action: since there was Auschwitz, and a state was responsible for Auschwitz, 

 
264 For a philosophical proposal pointing in such direction, see the recent book by Robert Alexy, Law’s Ideal 
Dimension, Oxford University Press, Oxford 2021. 
265 D. Loick, Anarchismus zur Einfuehrung, Junius Verlag, Hamburg 2017, p. 119. 
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whatever a state performs keeps as its inner logic the potential for Auschwitz. 

However, a national health system is also a state performance, but it cannot be 

equated with a practice of domination or with one of sheer coercion: this would 

only be possible if one had to approach states with a poor analytical methodology. 

Institutions are complex collective entities which obey distinct functional motives. 

In order to understand them, we should be able to differentiate distinct 

institutional functions and modes of action. A general, unnuanced criticism of the 

state would not give us the best key for such an understanding. It would also 

oversimplify the anti-authoritarian sense and good reason of the traditional 

anarchist rejection of the state. Now, Proudhon’s more nuanced care approach is 

indeed what could, on the one hand, maintain the anarchist criticism against 

dominion and self-defining institutions, and at the same time satisfy the need not 

to scarify the collective good and the public functions that are instrumental to the 

flourishing of the public good to a preconceived, and not thoroughly reflexively 

self-examined ideological position. 

But here, a more fundamental question is implied. Anarchism traditionally does 

not seem capable of avoiding a paradigm of politics rooted in the notion of 

sovereignty. What anarchism does is to radically universalise such a paradigm, 

both in its intensity and in its extension. The sovereign is not only one person or 

a few people, but all. Sovereignty is here linked to equal concern, a universal 

notion of individual dignity. Dignity requires autonomy, and thus sovereignty, or 

at least a fragment of it. On the other hand, sovereignty is here permanently 

exercised: there is no end to its use and movement. Rules are given by all and 

then by all they can be changed—in fact, they ought to be changed, if institutions 

are not to be fully crystallised in a socially unreflective and coercive form. 

Rejection of coercion means a permanent activation of sovereignty, but this has a 

cost, and this, among others, is a recurrent claim of individual merits and rights, 

a growing focus on the self, to the detriment of the respect and attention due to 

others. This attitude can only be controlled from a different existential perspective. 

Self-reflexivity would here only increase the self-centred world of an egocentric 

self, obsessed in the end with his own will to power. To counteract this likely 

outcome of a radicalised individualism, we need to give others a voice, and the 

chance to stop the self-righteous activation of autonomy. This is exactly what care 

intends to do. Sovereignty in this way is, so to speak, tamed and reshaped in a 

more humble way by attention to the needs and the words of the other person. 

The voluntarist romanticism inherent in the self-empowering individual and 

collective self (people driven in this way imagine themselves to be a pre-political 

homogeneous entity) is corrected by a different form of romantic culture; one that 

is rooted in respect for the small, poor and humble. It is not strength here that is 

the defining virtue, but just its opposite, vulnerability. 
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Beyond Staatswissenschaft: The Conception of the State 

and Rights  

in Kelsen and Weber 

Peter Langford 
 

Introduction 

The tradition of Staatswissenschaft—a general theory of the character and 

organisation of the state—is a distinctive phenomenon, both in its concern with a 

method of theory construction which founds itself on its scientificity (the assertion 

of a comparable degree of objectivity in its theoretical framework to that of the 

natural sciences), and in its emergence as an almost exclusive concern within 

German-speaking lands. Its emergence and formal recognition as an academic 

discipline within the Universities of German-speaking lands, in the nineteenth 

century, is to be understood as a theoretical response to the enduringly negative 

conception of the French Revolution and to the particular trajectory of state 

formation or transformation. The process of German Unification, undertaken by 

Prussia, during the later nineteenth century, eventually resulted in the 

constitutional monarchy of the German Reich (1871). The Austro-Hungarian 

Empire, defeated as part of this process of German Unification, had, in the earlier 

1860s, transformed itself into a constitutional monarchy.266  

The theoretical framework of Staatswissenschaft is one predominantly orientated 

to integrating a monarch, within a juridical and parliamentary legislative 

framework, in a manner in which the monarch remains the principal source and 

origin of sovereign power and authority. The monarch, while no longer a source 

of absolute, unconditioned sovereignty or authority, is related to non-monarchical 

institutions by according them a lesser position.  

Within this tradition, the specific conceptualisation of law—Staatsrechtlehre or 

Staatsrechtswissenschaft267—is exemplified in the work of Paul Laband (1838-

1918) and Georg Jellinek (1851-1911).268 A central difference between Laband 

and Jellinek, beyond their distinct, initial intellectual formation, is that Jellinek 

 
266 The transformation of the Habsburg Emperor into a constitutional monarch in the early 1860s, is one which 
remains founded, through recourse to Laband’s theory, on the Emperor as the sole legislator. See Schmetterer 
(2010, 2012). For Jellinek’s early attempt to formulate this theoretically, see Jellinek (1887). 
267 See (Pauly, 1993). 
268 The central work of Laband, in five editions, is the three-volume, Das Staatsrecht des Deutschen Reichs 
(1876-1914). See also the broader reflections in the lectures at the University of Strasbourg (1872-1918) 
collected in Laband (2004), in which Laband furnishes broader reflections on the history of state thought, on 
state theory and constitutional history and on German constitutional law of the 19th century. For 
interconnections between Laband’s theory and the distinct intellectual environment at the University of 
Strasburg, see Schlüter (2004). See, also for the broader intellectual context, Friedrich (1986) and Pauly (1993). 
For the theoretical and methodological construction of Laband’s theory, see Herberger (1984) and Montella 
(2019). For the origins of Laband’s methodology of the state in the preceding nineteenth-century German legal 
science of civil or private law, see Wilhelm (1958); and, for Laband’s relationship to preceding nineteenth-
century German Staatsrechtslehre and its notions of constitutionalism, see Pauly (1993a, pp. 168-209). The 
central work of Jellinek, in three editions, is Allgemeine Staatslehre (1900, 1907, 1914). The origin of this work 
is now held to arise from a lecture course of 1896: see Jellinek (2016). 
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develops his theoretical position through the theoretical difficulties arising from 

within Laband’s theoretical framework.269 This process is also contributed to by an 

academic career trajectory commencing in Vienna and concluding in Heidelberg, 

and the accompanying movement (Vienna-Basel-Heidelberg) away from the 

Austro-Hungarian Empire to the comparatively freer intellectual environment of 

Heidelberg.270  

The differing position of Jellinek is evident from the development in his thought of 

the origin and character of rights in relation to the state. This is exemplified 

through a comparison of Jellinek’s works of 1892 and 1895 (the latter republished 

in 2016), in which public rights are initially thematised271 and then, their historical 

origin is traced, prior to their reintegration within the conceptual framework of the 

Staatsrechtlehre. This process of reintegration is then subsumed within Jellinek’s 

later conceptual framework of the Allgemeine Staatslehre. 

The importance of Jellinek’s short work of 1895,272 as the preliminary preparation 

for the subsequent reintegration, is, as explicitly recognised in the critical 

exchange between Boutmy and Jellinek on this text, 273  to adopt a juridical 

approach to the text of the Declaration of the Rights of Man and the Citizen 1789, 

and to seek the origin of the Declaration in a detailed textual examination of its 

historical precursors. 274  In this manner, Jellinek seeks to effect a double 

displacement: to displace the origin of the Declaration and to then re-centre that 

origin upon a particular fundamental freedom. The origin is displaced from 

Rousseau’s Social Contract—the purportedly contemporaneous French origin—by 

situating it as the further development of an origin in the American Declaration. 

From this historical origin, the development is held to reside in the freedom of 

religion, and, from the perspective of this trajectory, the Declaration of the Rights 

of Man and the Citizen ceases to have a distinct, exceptional position. 

This internal development,275 by Jellinek, within the Staatsrechtslehre tradition, 

indicates an increased recognition of rights,276 whilst continuing to conceive them 

from the perspective of a state-centred positivism: the self-limitation of the state.  

A subterranean critique of the Staatslehre tradition is formulated from the initially 

privately printed first part of Nietzsche’s Thus Spoke Zarathustra in 1883.277 In 

 
269 For the development of Jellinek’s methodological position, see Schönberger (2000), but qualified by Ghosh 
(2008, pp. 90, 320-1) and La Torre (2000). See also Anter (2020), Beaud (2021), Boldt (2020), Jouanjan (2005) 
and Kersten (2000).  
270 On this, see Lagi (2015, 2016a, 2016b), and for Jellinek in Heidelberg, see Graf (2018).  
271 On Jellinek (1892), see Pauly (2000). 
272 All references are to the English translation, Georg Jellinek, The Declaration Of The Rights Of Man And Of 
Citizens: A Contribution to Modern Constitutional History, New York: Henry Holt, 1901.  
273 Boutmy (1902), Jellinek (1902). See, on this exchange, Klippel (1995). 
274 For Jellinek, “The achievement of this task is of great importance both in explaining the development of the 
modern state and in understanding the position which this state assures to the individual” (Jellinek, 1901, p. 
6). 
275 For Kersten (2021), this is part of the wider reflective character of Jellinek’s legal positivism.  
276 This recognition is, however, based upon a conception of a spectrum of statuses. See Jouanjan (2004) and 
Pauly and Siebinger (2004). See, also, the later, short work on the law of minorities (Jellinek, 1898), and the 
introduction to the German reedition by Pauly (1996) and the wider analysis by Kersten (2001). 
277 This critique expresses an increasingly negative reaction of Nietzsche to the establishment of the German 
Reich and Bismark. See, for this transformation and the wider character of Nietzsche’s position, Hofmann 
(1971) and Steinbach (2006).  
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‘The New Idol’ section, Zarathustra inveighs against the state—the “coldest of cold 

monsters” (Nietzsche, 2006, p. 34)—which has substituted itself for the people, 

and in this mendacious substitution is the historical origin of the phenomenon of 

the state’s generalised lying and stealing. Zarathustra’s emphatic rejection of the 

state—an idol which creates its worshipers (Nietzsche, 2006, p. 35)—is the prelude 

to the conclusion of the section, in which the “end of the state” (Nietzsche, 2006, 

p. 36), namely, that place or position beyond the state, prefigures or gestures 

towards a different image of the political.278  

The condensed Nietzschean critique, delivered through the figure of Zarathustra, 

within the distinctive textual form of Thus Spoke Zarathustra, is articulated outside 

the methodological concerns and parameters of the Staatslehre and the 

Staatsrechtslehre. The place or position of the “end of the state” is, however, 

reached in a different manner, with the defeat of Germany and the Austro-

Hungarian Empire in World War I, and the installation of the Weimar Republic and 

the First Austrian Republic with their respective democratic constitutional states. 

This defeat is also the end of the nineteenth-century tradition of the 

Staatsrechtlehre and, in its later nineteenth-century formulation, the end of a 

theory of the state as a constitutional monarchy.  

Hans Kelsen and Max Weber, who, however, died in 1920, were directly situated 

in this transition, contributing, respectively to the elaboration of the Constitution 

of the First Austrian Republic and the Constitution of the Weimar Republic.279 The 

transition, which is also a methodological critique of the preceding tradition of both 

the Staatswissenschaft and the Staatsrechtlehre, is then the attempt to combine 

the state and the people within a democratic constitution. Kelsen and Weber are, 

however, distinguished by the manner in which this critique is developed and 

articulated in what will become the contrast between a Kelsenian legal science of 

positive law and theory of democracy and a Weberian sociology and sociological 

theory of law.280 

 

Hans Kelsen: State and Rights in a Legal Science of Positive Law 

 

State 

 

For Kelsen, the legal science of positive law is developed from a direct critique of 

this preceding tradition. It centres upon displacing the primacy of the state with 

the primacy of law, and, in this displacement to juridify the notion of the state. In 

 
278 The analysis leaves aside the question of the further determination of the political in Thus Spoke 
Zarathustra, and its relationship to the political in the final works of Ecce Homo and The Antichrist. On this, see 
Meier (2021, 2024)  
279 The analysis will concentrate upon the interwar work of Hans Kelsen. 
280 The analysis acknowledges, but leaves aside, the wider academic discussion of the relationship between 
Nietzsche and Weber but follows Treiber (2016) in the difficult task of delimitating the influence of Nietzsche 
on Weber. In relation to Kelsen, there is, in the second edition of the Essence and Value of Democracy (1929), 
a quotation of this passage from Nietzsche’s Zarathustra, but it is utilised and methodologically delimited as 
the exemplary preliminary critique of the fusion of state and people. From which Kelsen proceeds to indicate 
the necessity of a distinction between two notions of the People: a unity of human individuals based upon 
participation “in the creation of the state order” and a unity of human individuals based upon their common 
subjection to normative regulation by the legal order (Kelsen, 2013, pp.36-37).    
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this displacement, the notion of the state, is transformed from one which 

designates a substantive entity to one which, as a juridical notion, designates a 

formal entity. The initial critique is elaborated in Kelsen’s Hauptprobleme Der 

Staatsrechtslehre 1911 (Kelsen, 2008), which provides a comprehensive critique 

of the methodological presuppositions and approach of the Staatsrechtslehre 

tradition. This is the preparatory or preliminary methodological critique which is 

then further modified and extended during the interwar years,281 concluding with 

the first pure theory of law (Reine Rechtslehre) in 1934.  

The methodological purpose of juridification is to be understood as the 

methodological dissolution of any continued adherence to a conception of the state 

as an entity which exists prior to law. Juridification is the counterpart of the 

demonstration that all attempts to situate the origin of the state prior to law or to 

accord primacy to the state in relation to law are characteristic of a 

hypostatisation: the presentation of a category of thought—the state—as a distinct 

substance or physical entity. The methodological dissolution retains the notion of 

the state, but as one which is now entirely juridical in character and, therefore, 

part of, rather than prior to, the hierarchical normative order of positive law. 

Positive law is itself understood as a normative order of coercion—

Zwangsordnung—which exists autonomously and externally to the individuals 

whose behaviour is guided or shaped by it.    

The dualism of state and law is, thereby, overcome, and the notion of the state is 

conferred with an entirely heuristic purpose of designating a certain level within 

the hierarchical normative order of positive law. It is from this position that Kelsen 

then considers that the further dualism between national and international law is 

to be dissolved282 in an analogous manner with a theory of legal monism: the 

state, as a legal category designating a level within the hierarchical normative 

order of positive law, is an internal component of a normative hierarchy in which 

international law is situated above the level encompassed by the state.   

The methodological effect of the development of the Kelsenian legal science of 

positive law extends to the notion of a Rechtstaat. The dissolution of the dualism 

of state and law results in the generalisation of the notion of a Rechtstaat: it 

becomes, in itself, an entirely descriptive, rather than, prescriptive or evaluative 

notion. This is initially expounded in the final section of the first part of the 

Allgemeine Staatslehre (1925) (Kelsen, 2019, pp. 230-31), and finds its most 

concise and radical formulation in the Pure Theory (Reine Rechtslehre) of 1934: 

The attempt to legitimise the state as a Rechtstaat is exposed as completely 

inappropriate, since every state must be a Rechtstaat—if one understands 

by ‘Rechtstaat’ a state which ‘has’ a legal system. There can be no state 

that does not have, or does not yet have, a legal system, since every state 

is only a legal system. (Kelsen, 1997, p.105). 

 
281 Kelsen, in the preface to the second edition of the Hauptprobleme in 1923 (Kelsen, 1998), designates the 
critical analysis in the Hauptprobleme, as the first, preliminary articulation which his subsequent work has 
further extended and developed.    
282 See, (Kelsen, 1920; Kelsen, 1922; Kelsen, 2019 (1925)). See, also, Jestaedt’s introduction of the Allgemeine 
Staatslehre, (Jestaedt, 2019). 
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This, in turn, introduces the distinction between the notion of a Rechtstaat as a 

legal form and the particular legal content of the specific legal system of a state. 

With the Pure Theory, the Kelsenian legal science of positive law has confined itself 

to legal form in which the Rechtstaat has become merely a generic, descriptive 

term. For neither the state nor the law, as notions within a legal science of positive 

law which has dissolved the dualism of state and law, has the purpose of 

justification of the other. The methodological coherence of the Pure Theory which, 

as “objective cognition” (Kelsen, 1997, p. 106), relinquishes a position of 

justification, as one of subjective evaluation: “a matter of ethics and politics” 

(Kelsen, 1997, p. 106).283   

The methodological stringency of the Pure Theory is tempered by returning to 

Kelsen’s work of the late 1920s, ‘La garantie juridictionnelle de la Constitution (La 

justice constitutionnelle)’284, and early 1930s—the exchange between Carl Schmitt 

and Kelsen over the ‘guardian of the constitution’285. It is in these works of Kelsen, 

and, in particular, in the conception of a constitution, rather than that of a 

Rechtstaat, that a regulatory, rather than an entirely descriptive approach to 

positive law is articulated. The Kelsenian analysis situates the constitution and a 

constitutional court within the structure of the normative levels of a system of 

positive law. This, in turn, situates the question of regulation through the notion 

of an unconstitutional law—the possibility of the divergence between a statute and 

the constitution—and its institutional corollary, a constitutional court (an 

institution other than the state or a parliament) with the authority to declare a law 

unconstitutional.  

The Kelsenian notion of ‘constitutional justice’, contained in the brackets of the 

title of the 1928 article, is, therefore, to be understood as internal to a hierarchical 

order of norms of positive law. However, as Kelsen emphasises, this is not 

necessarily confined to the mere determination of procedural conformity by 

establishing the process of formulation of the particular law: 

It also goes without saying that the control must cover both the procedure 

according to which the act was drawn up and its content, if the standards 

of the higher level contain provisions on this point as well. (Kelsen, 1928, 

p. 236) 

The limits of Kelsenian constitutional justice are also determined by the 

overarching methodological framework of a legal science of positive law. The 

constitutional court, dependent upon its prior constitutional creation,286 as an 

 
283 See, also, the wider contrast which Kelsen draws between the objectivity of the natural sciences and the 
social sciences and the consequences of this for a legal science of positive law (Kelsen, 1997, p. 4). The 
objectivity of a legal science of positive law – its recognition as “an absolute value” (Kelsen, 1997, p. 4) – is also 
held to be affected by the degree of political stability “between states as well as within states” (Kelsen, 1997, 
p. 4).   
284 (Kelsen, 1928) ‘‘La garantie juridictionnelle de la Constitution (La justice constitutionnelle)’, Revue du Droit 
public, 1928, p. 197- 257 
285 The exchange is now collected in Vinx (2015a). On the exchange, see Beaud & Pasquino (2007), Paulson 
(2013), Vinx (2015b) and Grimm (2020). 
286 The constitution, from the perspective of the legal science of positive law, is the first or primary 
concretization of the basic norm (Grundnorm) as the necessary presumption by legal consciousness of the 
underlying unity of the legal system. 
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institution of the juridified notion of the state, is potentially open to draw upon the 

general principles of international law in its regulatory function. However, this 

openness, or recognition, is entirely determined by the prior recognition of these 

principles of international law by the constitution at the level of the particular 

domestic legal system (Kelsen, 1928, pp. 238-239). These limits are accompanied 

by the insistence upon the maintenance of the exclusion of ““super positive”” 

norms insofar as these norms remain untranslated into norms of positive law 

(Kelsen, 1928, p. 239). Insofar as these norms are explicitly contained in, and 

referred to, in a constitution,287 Kelsen considers that these should not condition 

the determinations of the constitutional court. The conformity of the legislature, 

and, therefore, the statute, with the constitution should not be undertaken by 

recourse to these norms. The prohibition is corollary of the wider relationship, 

within a constitution, between a democratically elected Parliament, as the 

legislative body, and a constitutional court. The constitutional court, in relation to 

the content of the Parliamentary legislation, regulates, rather than substitutes, its 

position for that of provisions of the particular statute, through the prohibition of 

recourse to these norms. For Kelsen, in order prevent this potential institutional 

conflict, and 

[t]o avoid a similar shift of power – which it [the constitutional court] 

certainly does not want and which is politically completely contraindicated 

– from Parliament to an authority which is foreign to it and which can 

become the representative of political forces quite other than those who 

express themselves in Parliament, the Constitution must, especially if it 

creates a constitutional tribunal, refrain from this type of phraseology, and, 

if it wants to lay down principles relating to the content of the laws, to 

formulate them in a manner which is also as precise as possible. (Kelsen, 

1928, pp. 241-242). 

The delineation of the boundaries of the criteria for the determination of the 

compatibility of legislation with the constitution in a democratic republic is one in 

which regulation assumes a centrally important position. The boundaries which 

Kelsen determines for the constitutional court and which, thereby, determine its 

distinct judicial role, are also those which provide for the regulation of 

Parliamentary democracy.  

The importance of ‘constitutional justice’, as the capacity for a constitutional court 

to annul an unconstitutional law, is, for Kelsen, demonstrated by considering a 

constitutional framework in which there exists no capacity for annulment. Here, 

for Kelsen, the reduction of the possibility of juridical regulation—the effective 

disappearance of constitutional justice—is evident from its restriction to, and the 

difficulties of attribution of individual responsibility to, the relevant government 

minister (Kelsen, 1928, pp. 250-252). It is in a constitution with a constitutional 

court, in a democratic republic, that the sense of constitutional justice becomes 

apparent. For the regulation of legislation by the constitution, through the 

 
287 Here, Kelsen, considers these norms as exemplified by “the ideals of equity, of justice, of freedom, of 
equality of morality, etc…” (Kelsen, 1928, p. 238).  
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constitutional court, becomes the procedural regulation of political parties within 

a representative democracy: “it is an effective means of protection of the minority 

against the encroachments of the majority” (Kelsen, 1928, p. 253).  

For Kelsen, this protection relates primarily to legislation, as any proposed revision 

or amendment of the constitution itself will normally require a reinforced, rather 

than a simple majority, thereby necessitating that the proposed revision includes 

the support of the minority (Kelsen, 1928, p.253). Thus, the primary locus of 

constitutional justice arises from within the sphere of Parliamentary legislation, 

which remains determined by simple majority and, therefore, by the government 

resulting from the election of the largest political party. This, in turn, creates the 

continued potential for the largest political party to pass legislation which 

“encroaches upon the freedom of the minority in the sphere of its constitutionally 

guaranteed interests” (Kelsen, 1928, p.253). 

Thus, for Kelsen, “[e]very minority—of class, nationality, religion—whose interests 

are protected in any manner by the Constitution has, therefore, an eminent 

interest in the constitutionality of laws.” Constitutional justice is an institutional 

means of reinforcement of the character of representative democracy—“the 

constant compromise between groups represented in Parliament by the majority 

and the minority” (Kelsen, 1928, p.253). The interest of the minority is furnished 

with institutional support, which, as “the simple threat of recourse to the 

constitutional tribunal” becomes the “correct instrument to prevent the majority 

from violating unconstitutionally its juridically protected interests” (Kelsen, 1928, 

p.253). The particular interest of the minority is simultaneously the interest in the 

prevention of the “dictatorship of the majority, which is no less dangerous to social 

peace than that of the minority” (Kelsen, 1928, p.253).288 

The procedural guarantee of the constitutional conformity of legislation provided 

by the existence and operation of a constitutional court is also, for Kelsen, the 

procedural guarantee of the compromise essential to representative democracy. 

 

Rights 

The position accorded to rights in the Kelsenian legal science of positive law arises 

from the preceding juridification of the state and the critique of natural law of the 

later 1920s. 289  In the critique of natural law, Kelsen seeks, through the 

comparison with a legal science of positive law, to demonstrate that natural law 

confronts an insoluble, internal contradiction in its movement from an absolute, 

invariant material foundation to “its application to the concrete conditions of social 

life” (Kelsen, 2006, p. 397). 

This application indicates that “the norms of natural law, which are ideally 

independent of human action and volition, ultimately do require the mediation of 

human acts in order to fulfil their purpose” (Kelsen, 2006, p. 398). The application, 

through human action and volition is, therefore “dependent upon the knowledge 

 
288 Kelsen concludes by emphasising the centrality of ‘constitutional justice’ to a federal system (Kelsen, 
1928,253-257). 
289 See, (Kelsen, 1973; Kelsen, 2006). Both essays originally published in 1928. 
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and will of men by whose doing more abstract natural law is transmuted into a 

concrete legal relationship” (Kelsen, 2006, p. 398).  

Thus, the Kelsenian critique of natural law is an immanent critique of natural law: 

it must, to become law, posit itself in the form of legal norms of positive law, 

thereby creating a distinct, external form.290 This external from is, then, positive 

law detached from the ‘origin’ of natural law, and the process through which 

natural law posits itself as law is the process of the positivisation of natural law. 

In the process of positivisation, natural law has become positive law, and the 

transformation in form entails that it is to be defined as positive law. The 

transformation is also its insertion within a system of positive law which, from the 

perspective of a legal science of positive law, is both static and dynamic: legal 

norms of positive law exist as a system which is perpetually open to modification 

and change solely as the result of human action.  

The methodological demonstration of the inherent, internal contradiction of 

natural law, then affects the position and character of natural rights which may be 

held to derived from natural law. Natural rights require an analogous process of 

positivisation—to be posited in the legal form of norms of positive law—and exist, 

prior to or beyond positive law, only as the subjective values of ethics and politics. 

The Pure Theory of Law (1934) proceeds beyond the critique of the later 1920s to 

engage in an extended critique, within the system of positive law, of the dualism 

of subjective rights and objective law. For Kelsen, this dualism, which is the 

residue of natural law theory in later nineteenth-century positivism, presupposes 

that there exists an objective law, composed of legal norms, and a subjective 

right, composed of the individual’s interest or will.  

This dualism is one in which logical and temporal priority is accorded to subjective 

rights in relation to objective law; subjective rights are held to exist “prior to and 

independently of, the objective law, which emerges only later as a state system 

protecting, recognising, and guaranteeing subjective rights” (Kelsen, 1997, p. 38). 

The dualism is to be overcome not by a simple reversal of the primacy between 

objective law and subjective law, but by demonstrating that subjective law is an 

integral part of objective law. 

This requires, for Kelsen, that subjective right be “confronted [with] the concept 

of legal obligation”, as the “sole essential function of the objective law” (Kelsen, 

1997, p. 43). In this manner, subjective right and objective law become two 

aspects of the same law, for, “there is subjective right (qua legal right) only insofar 

as the objective law aims – with the consequence that it establishes an unlawful 

act—at a concrete subject” (Kelsen, 1997, p. 44). This reconceptualisation has the 

further consequence that it enables the expansion of legal rights, as subjective 

rights within an objective legal order, to proceed beyond the realm of civil law to 

encompass political rights: “granting participation in creating law” (Kelsen, 1997, 

p. 45). 

From this, however, Kelsen then proceeds to reconfigure the understanding of the 

legal person as an entirely heuristic concept which indicates the “unity of a bundle 

 
290 This is the emphasis of the critique of natural law in Kelsen (1973). 
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of legal obligations and legal rights, that is, the unity of a complex of norms” 

(Kelsen, 1997, p. 47). The effect of this reconceptualisation is to reveal: 

legal connections between human beings, more precisely, between material 

facts of human behaviour, which are linked together by – that is, as the 

content of – the legal norm. The legal relation is the connection of two 

material facts, one of which consists in human behaviour established as a 

legal obligation, the other in human behaviour established as a legal right 

[…]. In understanding so-called law in the subjective sense simply as a 

particular shaping or personification of the objective law, the Pure Theory 

renders ineffectual a subjectivist attitude toward the law, the attitude of so-

called law in the subjective sense. (Kelsen, 1997, pp. 52-53)  

Hence, the legal person is situated heuristically at a different level from the state 

within the hierarchical system of norms of positive law. 

 

Max Weber: State and Rights in the development of Weberian Sociology 

For Weber, the critique of the preceding tradition of Staatswissenschaft and 

Staatsrechtlehre develops more slowly, incrementally and indirectly as part of the 

development of a distinct Weberian sociology.291 The early period of Weber’s work, 

prior to the Protestant Ethic (1904), involves the first stage of his academic 

formation and of his conceptualisation of law. It is concerned with delimited 

historical investigations of medieval commercial partnerships in Italy (1889) and 

Roman agrarian history within roman civil and public law (1891) (Weber, 1986; 

Weber, 2008).292 The principal orientation of Weber’s work in this period is to the 

German historical school of law.293 The emergence of a general methodological 

approach to the analysis of law arises through Weber’s critical engagement, in 

1907, with the work of Rudolf Stammler (Weber, 2012a, 2012b).294 It is in this 

critique that Weber develops and distinguishes a set of concepts for the delineation 

of legal rules and the definition of legal norms. These concepts are drawn upon, 

and reinforced, in Weber’s response, at the 1910 German Sociological Association 

General Meeting, to Hermann Kantorowicz’s presentation on Legal Science and 

Sociology (Weber, 2012c). The Weberian conceptualisation of the state and of 

rights are comparatively later developments which find their most comprehensive 

articulation in the posthumously edited and published Economy and Society 

(Wirtschaft und Gesellschaft).295  

 

 
291 On the broader question of the development of Weber’s sociology, see Lichtblau (2015).   
292 On this period of Weber’s work, see Marra (1992, 2014, 2022). 
293 See Dilcher (2008). 
294 Here, following the analyses of Coutu (2013, 2017). For the question of the wider effect of this critique on 
the development of Weber’s sociology, see Treiber (2023). 
295 Its initial posthumous publication, presentation and understanding, in 1921, as a complete, unified work, 
has now been replaced by the division into six separate volumes in the German edition of the collected works 
of Max Weber, each reflecting its own distinct degree of completion.    
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The State 

The Weberian conceptualisation of the state296—its sociological preconditions—

commences from paragraph 17 of Part 1 (Basic Concepts of Sociology) in Economy 

and Society: 

A political institutional organisational enterprise (Anstaltsbetrieb) will be 

called a State to the extent that its administrative staff can exercise a 

monopoly of legitimate physical force in the execution of its orders. (Weber, 

2013a, p. 54).297 

This condensed definition is also to be understood as shaped by a wider 

interpretative methodology which orientates Part 1: the concept of a State is 

attributed to the combined or collective effect of reciprocal individual social action. 

The further precision and delimitation of the categories with which to grasp this 

Weberian concept of the State, leads to the distinction between an organisation 

(Verband), an association (Verein) and an Anstalt. Thus, paragraph 17 is, for 

Treiber (2015, p. 69) necessarily linked to paragraph 15, in which it is the Anstalt, 

an organisation distinguished by an administrative staff implementing a statutory 

order in which membership is compulsory, which, for Weber, represents the 

sociological preconditions for the formation of a State. 

It is with this category of Anstalt that Weber appropriates a category of the 

preceding Staatsrechtslehre tradition298, and strips it of its limitation to “the 

Prussian-German constitutional monarchy” (Treiber, 2015, p. 71), by 

reconfiguring it as the description of a collective orientation of reciprocal individual 

social action: an apparatus of compulsion which combines obedience—conformity 

of external action—with “legitimacy-compliance”—inner conformity of individual 

belief. 

Thus, the Anstalt, as a Weberian category, expresses the socio-historical 

transformation in the use of force in which the combination of ‘the monopoly of 

force and the capacity to enact statutes’ (Treiber, 2015, p. 73) demarcates the 

modern State as “the use of legitimate force” (Treiber, 2015). It is also, and 

equally, the expression of a process of legal rationalisation, and, thus, paragraph 

17 is necessarily linked to paragraph 2 of the Sociology of Law, in Volume II of 

Economy and Society (Weber, 2013b, p. 644; Treiber, 2015, p. 67). 

It is rule, through law, in the particular Weberian sense of the enactment of 

maxims for the orientation of human action (predicated upon the combination of 

external obedience and internal compliance), underpinned by the capacity for their 

 
296 Here, following the analyses of Treiber (2015). 
297 Here, the translation follows that provided for this paragraph by Treiber (2015, p. 61) and the translator, 
Keith Tribe. 
298 For Treiber (2015, pp. 67-69), the sources of the Staatsrechtslehre tradition which Weber appropriates are 
Paul Laband and Otto Meyer. There is also an acknowledgement, beyond the Staatsrechtslehre tradition, of 
the ecclesiastical origin of the notion of Anstalt drawn from the particular interpretation of medieval Canon 
Law in Otto von Gierke’s Das deutsche Genossenschaftsrecht. This is also explicitly acknowledged in the later 
Sociology of Law section (Weber, 2013b, p. 714). 
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enforcement, that the extent of Weber’s recognition of “a State based on the rule 

of law (Rechtstaat)”is contained (Treiber, 2015). 

The Weberian conception of the state based on the rule of law is accompanied, in 

paragraph 13, by the explicit appropriation, and reinterpretation, of Ferdinand 

Lassalle’s notion of a constitution (Weber, 2013a, p. 51).299 This appropriation is 

of a materialist theory of the constitution – the constitution is a form for the 

expression of the interests of social classes—which strips it of its Lassallean 

articulation within the emergent German workers movement—and generalises it, 

conferring on it a wider, non-legal form300 and sociologically descriptive purpose: 

The only relevant question for sociological purposes is when, and for what 

purposes, and within what limits, or possibly under what special conditions 

(such as the approval of gods or priests or the consent of electors), the 

members of the organisation will submit to the leadership. Furthermore, 

under what circumstances the administrative staff and the organised 

actions of the group will be at the leadership’s disposal when it issues 

orders, in particular, new rules. (Weber, 2013a, 51)       

The effect of this understanding is particularly evident in Weber’s Reich President 

proposals which, if lacking full realisation in the final text of the Weimar 

Constitution, 301  is indicated in his writings (Weber, 2002a, 2002b), the 

reintroduction of a figure or personification of authority who is directly elected – 

the plebiscitarian Reich President. The Reich President establishes a locus of 

authority which is distinct from the Parliament of representative democracy, and 

the party system; and is both directly elected and with distinct legal authority to 

dissolve parliament and to authorise referendums.     

The Reich President, as an individual, is to embody the Weberian vocation for 

politics, and this embodiment becomes the basis, beyond direct election, for the 

combination of external obedience and internal compliance which is the 

sociological condition for the maintenance and continued existence of the state 

within the Weimar Republic. 

 

Rights  

The Weberian conceptualisation of the State is accompanied by a 

conceptualisation of rights which develops and maintains a distinct position in 

relation to Jellinek’s work of 1895.302 This position, rather than seeking to adopt 

 
299 (Lassalle, 1862). 
300 For Weber, (Weber, 2013, 51), the sociological conception of a constitution is not determined by, or 
confined to, the legal distinction between a written or unwritten constitution. 
301 On this, see Mommsen (1990, pp. 332ff) and Marra (2020). This Weberian conception of the constitution is 
also prefigured in the analyses of the Russian Revolution of 1905 (Weber, 1995, pp. 148-240).  
302 It is distinct, in the sense of its lack of direct influence or determination of Weber’s Protestant Ethic (Ghosh, 
2008a, 2008b), but also with regard to both the notion of rights (Ghosh, 2008b) and the French Revolution. For 
the French Revolution, this is evident from Weber’s short statement comparing the Russian Revolution of 1905 
with the French Revolution of 1789, where the basis for comparison is that of the notion of property, and right 
to property, not freedom of religion (Weber, 1995, p. 232).   
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or repeat Jellinek’s ‘origin’ of rights, in the right to religious freedom, and the 

consequent displacement of a historical origin from the French Revolution to the 

American Revolution, arises from a conception of rights which has already 

detached itself from a necessary inherence in a wider juridical or political theory 

of rights. 

The Weberian position, which finds its expression, among other texts, in the 

analysis of the Russian Revolutions of 1905 and 1917 (Weber, 1995), and, within 

a broader framework, in Part 2 of Economy and Society, entitled ‘Sociology of Law’ 

(Weber, 2013b) is the reflection of a specifically Weberian ‘liberalism’. This has 

relinquished a connection to the Enlightenment and seeks, instead, to comprehend 

rights within a socio-historical presentation of the distinction between state and 

economy. 

This, in turn, arguably reflects a certain degree of continuity or affinity with 

Weber’s initial formation in civil law, and his dissertation, ‘The History of 

Commercial Partnerships in the Middle Ages’ (Zur Geschichte der 

Handelsgesellschaften im Mittelalter), 1889 (Weber, 2008), in which an 

intertwining of ‘rationality’ and ‘rationalisation’ of law is given its first, preliminary 

articulation. 

This Weberian approach is combined with a continued acknowledgement of a non-

positivist source of rights and law as a socio-historical redescription of natural 

law.303 In the Sociology of Law section of Volume II of Economy and Society, 

(Weber, 2013b, pp. 865-880), Weber presents a particular description of the 

emergence and disintegration of modern natural law, commencing from the 

French Civil Code of 1804.304 This is itself situated within a broader sociological 

analysis of the formal and substantive rationalisation of law and the discussion of 

modern natural law – its emergence and disintegration – is orientated by this 

overarching framework. The emergence and disintegration is, therefore, also a 

description of a process of ‘positivisation’ of natural law which, having “advanced 

irresistibly”, entails that  

[t]he disappearance of old natural law conceptions has destroyed all 

possibility of providing the law with a metaphysical dignity by virtue of its 

immanent qualities. In the great majority of its most important provisions, 

it has been unmasked all to visibly, indeed, as the product or the technical 

means of a compromise between conflicting interests. (Weber, 2013b, p. 

875). 

This process of positivisation is also accompanied, for Weber, by the increased 

centrality of the legal profession and their “vocation” in regard to the orientation 

of the system of positive law (Ibid., 875-876); and, in relation to a system of 

modern, formal, positive law, the sociological analysis centres upon the further 

analysis of these formal qualities (Weber, 2013b, pp. 880-895).    

 
303 For Ghosh (2008b), this originates in the Protestant Ethic, and indicates a further divergence between 
Weber and Jellinek. 
304 This indicates a further divergence between Jellinek and Weber, 
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Weber’s ‘sociological approach’ retains the dualism of subjective rights and 

objective law but provides this with a sociological reinterpretation. This is 

particularly apparent in the Weberian responses to the Free Law Movement 

(Weber, 2012c, 2013b, pp. 886, 886 fn.20) in which Weber insists upon retaining 

the formalism of general legal norms of positive law. This is combined with the 

resistance to the expansion or alteration of these general legal norms to actively 

intervene in, and respond to, social and economic conditions. These, for Weber, 

indicate one of the anti-formal tendencies of modern law – the re-materialisation 

of formal law – which undermine its essential generality: re-materialisation is to 

render modern, positive law formally irrational.305     

Weber, by designating these directions as possibilities or tendencies, leaves open 

the question of how they will affect the “form of law and legal practice” (Weber, 

2013b, p. 895). The openness with regard to these possibilities is combined with 

the attribution of inevitability or “fate” (Weber, 2013b) of other aspects of modern, 

formal, positive law. These inevitable or invariant aspects relate to the continued 

development of the technical elements of this modern law, reinforcing its 

specialised character and a domain of specialists (Weber, 2013b). From this, for 

Weber, “the notion must expand that the law is a rational technical apparatus 

which is continually transformable in the light of expediential considerations [i.e., 

not these anti-formal directions] and devoid of all sacredness of content” (Weber, 

2013b).   

As Treiber concludes, in Reading Max Weber’s Sociology of Law, “it is possible to 

connect the trend towards re-materialisation with Weber’s fundamental belief that 

modernisation and rationalisation also produce wholly negative side effects” 

(Treiber, 2020, p. 169).     

 

Conclusion 

Kelsen and Weber, in their critical engagement with, and transformation of, the 

preceding German language tradition of Staatswissenschaft and 

Staatsrechtswissenschaft, recognise the problematic conceptualisation of the 

character of the state in this tradition. In place of the subterranean Nietzschean 

denunciation of Thus Spoke Zarathustra, there is a concerted attempt to 

undertake a methodological comprehension and regulation of the state’s 

importance and power. This is accompanied by an equally explicit presentation, 

within their respective methodological positions, of the essential fragility of 

political organisation maintained by a legal framework composed of norms of 

positive law.  

It is their distinctive combination of methodological regulation and fragility against 

which post-World War II juridico-political thought has sought to define itself. In 

 
305 For Weber, these “anti-formal directions” of modern, formal, positive law, which consider that “it be more 
than a mere means of pacifying conflict of interest” are: “the demand for substantive justice by certain social 
class interests and ideologies, they also include the tendencies inherent in certain forms of political authority 
of either authoritarian or democratic character concerning the ends of law which are respectively appropriate 
to them, and also the demand of the “laity” for a system of justice which would be intelligible to them; finally, 
as we have seen, anti-formal tendencies are being promoted by the ideologically rooted power aspirations of 
the legal profession itself” (Weber, 2013b, p. 894). 
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particular, there has been a sustained reconsideration of the continued pertinence 

of the dualism between values (inherently subjective) and validity (a 

methodological operation to establish a position of objectivity beyond all value) 

from which both Kelsen and Weber commence, and which determines the 

parameters of their respective methodological frameworks. 

This reconsideration has then led to the reopening of the question of the 

relationship between morality and law, the existence and justification of 

fundamental or basic human rights and freedoms, themselves now further 

delineated as civil rights, political rights and socio-economic rights, and the 

reconception of the character and purpose of a constitution and the notion of a 

Rechtstaat or the rule of law.     
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Taming Sovereignty 

 

by Sergio Dellavalle* 

 

1. The Overcoming of the Sovereign Monster 

 

After the medieval communitas christiana dissolved and the biased and sometimes 
openly hypocritical project of a Christian universalism was dismissed, the notion 

of sovereignty became the beacon of the Westphalian setup of the Western world. 
In view of the overwhelming power of sovereignty, only a few voices were raised, 
in particular by the thinkers who are remembered as the drafters of the modern 

peace projects. Yet, although some of the projects—in particular those penned by 
William Penn306 and Immanuel Kant307—by far preceded later developments and 

were destined to become, at least in Kant’s case, a steady point of reference of 
political theory, their influence at the time of their drafting was rather limited, or 
it was promptly silenced by the nineteenth century’s rise in nationalism. As a 

result, sovereignty has been one of the predominant factors—if not the most 
important element of all—on the Western political stage in the last two centuries. 

From there, it has increasingly expanded its influence on non-Western countries, 
too. 

Sovereignty, however, is not only powerful but also dangerous. In fact, the state 

has often been perceived as a “cold monster” because of its claim to unconstrained 

sovereignty: if public power does not recognise any factual limitation, then it can 

easily transform its own citizens into passive subjects without rights or autonomy, 

oppress other political communities and deny any obligation towards their 

members. If we want to overcome the potential monster-like quality of public 

power, its traditional understanding has thus to be transmuted into a benign form 

of social, political and legal order, which implies what we can call the taming of 

sovereignty. On closer inspection, sovereign public power exerts its potentially 

freedom-threatening activity on two levels: the internal dimension, in which it can 

curtail the entitlements of the social community for whose political organisation it 

is responsible; and the external dimension, in which public power claims the 

right—precisely because of its unfettered sovereignty—to wage war, occupy and 

exploit foreign territories ex jure imperii, as well as to ignore the fate of foreign 

populations. As a result of the twofold menace that grows out of the historically 

established idea of sovereignty, the conversion of its usual understanding into a 

benign concept is also characterised by two stages: one focused on the 

democratisation of sovereignty in the internal domain of the state, and the other 
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concerning its redefinition to make it compatible with international or cosmopolitan 

obligations. 

Taming sovereignty amounts to no less than a profound change in the way in 

which the fundamental patterns of social order are understood. Furthermore, since 

this reconceptualisation impacts, at the same time, two dimensions of social and 

political life—one that is internal to the individual political community, and another 

that transcends it—we can reasonably assume from the outset that it must entail 

more than just one paradigmatic revolution. Yet, what is the conceptual pattern 

that lies at the basis of the idea of unconstrained sovereignty? In addition, what 

are the paradigmatic revolutions that are necessary to tame sovereign public 

power? To better understand the question, I introduce in my analysis the theory 

of the so-called paradigms of order,308 whose conceptual framework is briefly 

described in Section 2. In a further step, I focus on the traditional concept of 

sovereignty and on the paradigm of order that supports it (Section 3.). The two 

following Sections are then dedicated to the paradigmatic revolutions that were—

and to some extent still are—necessary to conceive a sovereignty which is, at the 

same time, democratic (Section 4) and open to cosmopolitanism (Section 5). 

Some final remarks about the conceptual conditions to meet for laying down a 

new idea of sovereignty will conclude the inquiry (Section 6). 

 

 

2. The Paradigms of Order 

 

Little doubt can be raised to the fact that no society can exist without some form 
of social order. Indeed, order is an essential component of social life. More 

specifically, we can maintain that a society is well-ordered when it is ruled by 
individually accepted, collectively shared and functionally effective norms. Those 

norms have three distinct tasks to fulfil. First, they make interactions among the 
members of the social community predictable. Second, conflicts are conveyed into 

procedures that make their peaceful settlement possible, thus preventing 
disruptive consequences for social cohesion. Third, rules guarantee a sufficient 
level of cooperation amongst the members of the social community. This claim 

does not imply that social order, to be accepted, always needs to take the form of 
a Pareto optimal solution; rather, it only requires that all members of the society—

or, at least, a significant majority of them—subjectively consider the rules justified 
and substantially beneficial. 

Though necessary in general, social order takes, in particular, quite different 

forms. In fact, we can identify a certain number of distinct understandings of how 

the society should be organised to be justifiably regarded as “well-ordered”. Those 

understandings make up what we can define as the “paradigms of order”. In a 

broad sense, a “paradigm” is a set of concepts that build the preconditions for the 

use of theoretical and practical reason in a certain time and related to a specific 

matter. Therefore, a paradigm of order is a set of fundamental concepts that 

specify the conditions for a society to be considered well-ordered. Every paradigm 

of order—and, thus, the set of concepts that make it up—entails three claims 
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concerning essential elements of its constitutive structure. The first claim refers 

to the extent of the well-ordered society: is it inevitably limited in its range, so 

that every social, political, ethnic or religious community must have its own idea 

of order, which is incompatible with any other? Or could the well-ordered society 

comprise the whole of humankind? The second claim regards the ontological basis 

of order: according to the holistic interpretation, it is the community in its entirety 

that provides the ontological basis, while the individuals are placed second. 

Turning the priority upside down, in the individualistic understanding of order it is 

the individuals who freely create the rules and the society only exists to protect 

their rights and interests. The third claim is related to the question of whether the 

rules of a society, for it to be well-ordered, need to be strictly consistent with each 

other and hierarchically organised, or order can also be conceived as a plurality of 

normative systems that overlap and dialogically interact with one another.  

All paradigms of order change over time to adapt to new social situations, so that 

each one of them has developed distinct variants. However, sometimes the 

conditions of social life go through processes of transformation which are so far-

reaching that the concepts that characterise the established paradigms no longer 

fulfil the requirements for a justifiable idea of order. In those cases, a so-called 

paradigmatic revolution takes place. As a result, an innovative conception of order 

is developed, which is assumed to be better capable of understanding and 

justifying the new social condition, as well as of giving a more correct advice for 

action. An interesting feature distinguishes the paradigms of social order from 

those of natural sciences: while the latter tend to be completely replaced when a 

paradigmatic revolution occurs and to never reappear again—or, if they reemerge, 

they do so on the basis of a conceptual framework that barely has anything in 

common with its predecessor—the paradigms of social order never die. In other 

words, each new paradigm introduces an unprecedented view of social order, but 

the old one(s) is (are) still there and, after a more or less long period of decline, 

can be rediscovered with some adjustments to make it (them) suitable to meet 

the latest challenges.  

 

 

3. The Traditional Concept of Sovereignty and Its Current Variants 

 

If considered from the point of view of the theory of the paradigms of order, the 

traditional idea of sovereignty perfectly mirrors the most ancient Western pattern 
of order. According to the first paradigm of order, a society, to be well-ordered, 
must be particularistic (as opposed to universalistic), i.e., limited in its range, 

holistic (as opposed to individualistic), which means based on the supposedly 
organic community of its members, and unitary; namely, based on a self-reliant, 

self-consistent and hierarchical normative structure. This holistic-particularistic 
paradigm of order dates back at least to ancient Greece, thus to well before the 
modern concept of sovereignty was formulated. Nonetheless, sovereignty’s 

affinity to particularistic holism becomes clear if we consider how the concept was 
framed by Jean Bodin as the great architect of the modern idea of sovereign 

power. First, Bodin’s sovereignty was particularistic because it centred public 
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power on the individual will of the specific sovereign authority.309 Accordingly, 
holders of “absolute and perpetual” sovereign power do not admit any horizontal 
interference by same-level authorities, nor do they accept the possibility of a 

cosmopolitan extension of order, which could also erode the absoluteness of their 
social and political control. Although Bodin made reference to the boundaries that 

natural or divine law may impose on the exercise of sovereignty, the limitations 
that derive from them are, in the end, quite modest. 310  In fact, holders of 

sovereign authority are granted the right to interpret the supra-positive norms in 
complete autonomy, i.e., without any secular or ecclesiastic control.  

Second, the holistic or organic character of Bodin’s sovereignty is sufficiently 

proved by his use of Aristotle’s theory of the familistic origin of the political 

community—right at the beginning of his most influential work—in order to provide 

the sovereign polity with a robust ontological fundament.311 According to this 

conception, the organisational structure of the family also serves as a model for 

the political community as a whole. As a consequence, the interests of the latter 

would deserve more consideration—from Bodin’s standpoint—than those of its 

individual members, precisely as priority is traditionally given to the unity and 

destiny of the family as against the strive for individual independence. Third, the 

internal structure of the sovereign “commonwealth” (république) is unequivocally 

unitary and hierarchical, with the decision-making competence firmly put in the 

hands of the authority in charge. Although Bodin conceded that the sovereign may 

be limited by intermediate levels of power, as those embodied by the Estates, in 

the end these mid-level institutions are strictly submitted to the apex of the 

political pyramid.312  

As one of the most distinctive formulations of the holistic-particularistic paradigm 

of order, sovereignty in its traditional meaning is still a constant presence in the 

political debate. We could say that it is even more so today than in previous 

decades, which clearly hints at a resurgence of the old view—a phenomenon that 

is not untypical of how the paradigms of social order evolve over time. More 

specifically, we can identify four main contemporary variants of the holistic-

particularistic paradigm. Each of them points to one specific aspect of holistic-

particularistic rationality and all still regard sovereignty as a crucial component of 

any well-ordered social, political and legal community. A first present-day variant 

of holistic particularism holds that the origin of public power lies in the apodictic 

assertion of will made by a sovereign social actor firmly rooted in the real world.313 

Sovereignty is here viewed as essential to social, political, and legal order because 

it is assumed that the rationality that underpins order necessarily requires free 

and firm acts of political will on the part of an unconstrained power. As a result, a 

self-reliant entity constitutes itself precisely by performing the first and most 

fundamental political act, namely the creation of a sovereign constitutional 

framework for the polity.314  
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The second strand of contemporary holistic particularism—which has been 

particularly developed within the context of German constitutional theory—focuses 

on the national identity of the people (Volk) as the source of the legitimacy of 

public power. Some authors define this identity as being essentially based on 

elements like a common “geographic and geopolitical situation, historic origin and 

experience, cultural specificity, economic necessities of the people, natural and 

political conditions,” 315  which are all independent of individual decision or 

preference316 and are assumed to forge the members of the community into a 

“community of destiny”.317 Others, like Dieter Grimm, rather point at linguistic 

unity as the glue that holds the community together and makes meaningful 

communication possible.318 Yet, regardless of which factor is more stressed as the 

fundament of the community‘s identity, exponents of the ethno-nationalistic 

strand of holistic particularism always maintain that rationality is inevitably 

embedded in the unique characteristics of the Volk. As a result, defending the 

sovereignty of the nation is regarded as the most necessary condition to preserve 

the rational quality of the political and legal interaction and discourse—a quality 

that would be lost in the confusing turn to a cosmopolitan constitutionalism.319  

According to a third approach of contemporary holistic particularism, the 

understanding of rationality is explicitly negative and defensive. In other words, 

social rationality would not basically be implemented through positive actions 

aiming to build up the institutions of society, but negatively, by finding the means 

for rejecting the threat coming from outside. The most rational endeavour 

consists, therefore, in organising the “friends” in order to prepare for the 

existential struggle against the external “enemies”. Under these circumstances, 

unrestricted sovereign power vested in the political institutions of the community 

becomes a precious, even indispensable instrument to uphold its self-

determination and very existence. This understanding of sovereignty as essentially 

rooted in conflict was elaborated for the first time by Carl Schmitt.320 However, 

some distinctive elements of his theory can also be detected, in a less radical and 

bellicose guise, in more recent works, like those of Samuel Huntington. In 

particular, Huntington first claims that the identity of a political community always 

implies distinctiveness. Thus, in order to know what it is, the community must put 

itself against an “other”,321 and Huntington goes so far as to say that the “other” 

has to be explicitly perceived as an “enemy”.322 Second, he states that the most 

relevant geopolitical division line in times of globalisation is not the traditional 
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by George Schwab, The University of Chicago Press, Chicago/London 2007, pp. 25 ff.) 
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nation any longer, but a much larger entity, namely the “civilisation”, which is 

grounded—quite like Schmitt’s “large-range-order” hegemonic powers323—not on 

many unifying elements, as it was in the traditional concept of the nation, but just 

on a limited number of common features, or even on just one of them. The role 

that race played in Schmitt’s thought is taken up, in Huntington’s work, by culture 

and, in particular, religion.324  

The fourth and last variant of holistic particularism, which still puts sovereignty at 

the centre of its idea of social, political and legal order, focuses primarily on the 

criticism of international law. 325  To strengthen scepticism concerning the 

normative quality of international law, Jack Goldsmith and Eric Posner applied the 

epistemological framework of rational choice to legal theory.326 Following the 

rational choice assumption that selfishness is the inevitable outcome of rational 

behaviour, a political community would act rationally—i.e., it would increase its 

payoffs—by not binding itself to supra-state rules, or, in the case that it decides 

to accept, nonetheless, supra-state obligations, it does so on the condition that 

these rules are at the service of its immediate interests. From this perspective, 

selfish policies and the upholding of unrestrained sovereignty would be the most 

rational choice simply because we cannot precisely know what the preferences of 

other polities are or what their next actions are going to be. 

 

 

4. The Democratisation of Sovereignty 

 

The current variants of the idea of an undisputed sovereignty are clearly different 
from one another and each of them is characterised by its own weaknesses. 

Nevertheless, what is important here is that the main assumptions that distinguish 
the holistic-particularistic paradigm of order are central to all of them. However, 

holistic particularism did not remain unchallenged, and the paradigmatic 
revolutions, which brought about a temporary decline of the holistic-particularistic 

paradigm, also triggered the twofold taming of sovereignty. As for the first step 
of this taming, namely the transition to a bottom-up understanding of public 
power,327 this can be led back to the paradigmatic revolution that affected the 
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claim regarding the ontological basis of social order.328 Following the holistic-
particularistic paradigm, the community as a whole is assumed as the basis of the 
well-ordered society, so that it is considered to have more value—in its totality—

not only than each one of the individual members of the community but also than 
their total sum. The turn to individualism was introduced by René Descartes with 

his theory of knowledge, which was based on two elements: the very individual 
capacity of questioning generally established theories and of creating new ones by 

means of the unprejudiced, purely rational thinking of the knowing subject, on the 
one hand, and the identification of a method for ensuring that those theories were 
universally accepted as true on the other.329 Only a few years later, it was Thomas 

Hobbes who extended the individualistic paradigm, which was destined to become 
the distinctive pattern of modern philosophy, from the theory of knowledge to 

political philosophy.330 More specifically, he put the centre of social order in the 
rights, interests and rational capacity of individuals, so that public power was only 
justified if it aimed at the protection of individual rights and interests. To underline 

the individualistic character of the foundation of public power, the establishment 
of political and legal institutions endowed with authority was regarded, in the 

strand of modern political philosophy that began with Hobbes, as the result of a 
contract—mostly of fictitious nature—among those who were willing to come 
together in order to form a “body politic”. 

Hobbes is generally regarded as the second founding father, along with Bodin, of 

the modern concept of sovereignty. However, there is a significant difference 

between their ideas of sovereignty, which can substantially be traced back to 

opposite approaches with reference to the question of the origin of public power. 

In Bodin’s view, the political community is conceived as an enlarged family; 

therefore, as the head of the family exercises his power on the basis of an alleged 

natural law according to the traditional patriarchal understanding of the family, it 

is the very same law of nature that legitimates the authority of the sovereign. In 

both cases, power—as well as authority, which can be defined as the 

implementation of power—descends from above, i.e., from a supposedly self-

evident natural order, to the person who wields power, and from there to those 

who are expected to abide by his rules. A similar top-down approach also 

characterised, for a long time, Catholic political theology. As Francisco de Vitoria—

one of the most significant exponents of Catholic political thought—specified in the 

first half of the sixteenth century, legitimate power is assumed to be transferred 

from God, its only original and supreme holder, to the mundane rulers.331 Vitoria’s 

 
328 Historically, as we will see in the next Section, this was not the first paradigmatic revolution. Nevertheless, 
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interpretation may seem to be distant from our present-day sensibility; yet, a 

glimpse of the idea that sovereign authority is only legitimate when it respects the 

higher laws of God still reverberates in the contemporary notion of human 

dignity.332 Indeed, if political power has to protect human dignity in order to obtain 

legitimacy, and the Catholic Church claims for itself the right to define what human 

dignity is, then the consequence cannot but be that the Church still maintains the 

pretension—albeit indirectly—that it possesses the key to sovereign power and 

that its interpretation of the law of God should still influence the secular political 

and legal order. 

However, the currently most influential top-down interpretation of sovereign 

power has to be sought elsewhere, namely in what we can call the technocratic 

understanding of sovereignty. The idea that a specifically technocratic form of 

power can be identified was formulated for the first time by Max Weber, although 

he did not use the word “technocratic” to define it, but simply referred to it as the 

public power characterised by “rational” legitimacy.333 The rationally legitimate 

power is typified, according to Weber, by an effective legal system in order to 

regulate social relations and to give predictability to interactions; by an efficient 

bureaucracy with a hierarchical structure; and, finally, by the presumption that 

the holders of power and, in general, the members of the bureaucratic apparatus 

are endowed with better skills and superior knowledge. Thus, identification of the 

citizens with the political community is only expressed through passive obedience 

to law and authority. As a result, insofar as the technocratic public power is vested 

with sovereignty, this latter is derived from a quality which is intrinsically 

possessed by the holders of power, thus falling from above on the submissive 

recipients of authoritative decisions, without the governed being actively involved 

in the decision-making process.  

Be sovereignty justified by natural or divine law, or be it based on the assumption 

of a superior competence with which the power holders are presumably endowed, 

in all these three variants sovereign power is always legitimated top-down. In this 

sense, it is still consistent with the holistic paradigm of order. Yet, because Hobbes 

led the paradigmatic revolution from holism to individualism, his notion of 

sovereignty also had to be made fit for the new conceptual framework. In his view, 

the Commonwealth is not the original and axiologically highest entity in the ethical 

world, but rather a tool that humans give to themselves in order to achieve social 

stability. Thus, legitimacy of sovereign power is ascending insofar as it arises from 

the original freedom and self-reliance of the individuals who create the institutions 

of public power through an autonomous act of will. Through the foundational 

contract, they transfer their original rights—or at least part of them—to the 

authority created hereby, with the purpose of guaranteeing an adequate 

protection of the subjective entitlements on the basis of a bottom-up legitimation 

process. Thus, according to modern contractualism, sovereignty is legitimate only 
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if it aims at safeguarding fundamental rights and is grounded on a freely and 

explicitly expressed people’s consent. 

Hobbes’s turn to an individualistic understanding of order set the conditions for a 

deep-seated redefinition of sovereignty. Nevertheless, the consequences of his 

revolutionary step did not become completely manifest in his work. In fact, from 

Hobbes’s pessimistic perspective, social order can be safeguarded only if the 

individuals give up all their rights, excluding the right to protection of life and—

very partially—the right to negative liberty as the freedom to pursue economic 

activities in order to achieve “happiness,” yet only insofar as this does not 

jeopardise the guarantee of social peace and order. 334  Ultimately, Hobbes’s 

bottom-up-legitimated sovereignty ended up denying its original rationale, while 

becoming an unnatural and ultimately self-deceiving instrument of absolutism. 

Yet, the seeds were sown and destined to germinate, while producing an offspring 

more coherent with the original purpose, for a period lasting from the end of the 

seventeenth century to the present days. Starting with John Locke’s liberalism,335 

passing through Jean-Jacques Rousseau’s passionate defence of democracy,336 to 

temporarily end with the deliberative theories of the late twentieth century337—

just to take some examples—the notion of sovereign power that puts the 

individuals at the centre of order always relies on ascending, or bottom-up, 

legitimation. Insofar as the community of those who were entitled to provide the 

legitimation of public power was progressively extended to comprise all citizens, 

the idea of sovereign power was finally qualified as people’s or popular 

sovereignty. 

 

 

5. Sovereignty and Cosmopolitanism 

 

Long before the transition from holism to individualism occurred, another 

paradigmatic revolution had changed the way in which social order was conceived. 
In this case, the claim affected did not regard the extension of order. According 
to the new approach, the well-ordered society was no longer assumed to be limited 

to the specific community, with each individual community having its idiosyncratic 
and incommensurable internal order, but was rather believed to be capable, in 

principle, of including the whole of humankind. By marking the transition from 
particularism to universalism, the first paradigmatic revolution sealed for the first 

time the birth of a new idea of order. Although the old paradigm managed to 
survive under different guises until the present day, the previous condition, 
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according to which holistic particularism was the only way to conceive of the well-
ordered society, was lost forever. However, while the first paradigmatic revolution 
reversed the claim regarding the extension of order, nothing changed with 

reference to the other contents of the paradigm: social order was still based on 
the assumption of an organic ontological fundament, and order had to be unitary. 

Therefore, due to its characteristics, the paradigm of order that emerged from the 
first paradigmatic revolution can be defined as holistic universalism. 

The notion of a universal order was probably introduced for the first time in the 

history of thought by the Buddhist philosophy through the concept of dharma as 

the “natural order of the universe”.338 A couple of centuries later, the same turn 

towards universalism was taken in the Western world by the Stoic philosophy.339 

More specifically, Stoic universalism was based on three unprecedented 

assumptions. First, the whole world—both in its natural as well as in its social, 

political and legal dimension—is governed by a unique and, thus, universal logos 

as a principle of an all-encompassing rationality. Second, from this logos, a nomos 

(law) is derived, which is no less universal and is assumed to shape all worldwide 

interactions between human beings according to rational principles. Third, the 

universal nomos sets the framework for the nomoi (laws) of the individual polities, 

so that these are to be recognised as legitimate and valid only if they do not 

conflict with the superior nomos of the world. 

Stoicism was, in general, rather alien to the world, and so also was its 

cosmopolitan proposal. Yet, many elements of its conception were passed on to 

the nascent Christian philosophy: significantly, both the cosmopolitan idea of 

order and the concept of a universal natural reason—as well as of a natural law 

which is assumed to be based on it—were among them. In fact, since the idea of 

the cosmopolitan human community was made dependent on the worldwide 

predominance of only one religion, Christian universalism was flawed from the 

very outset. As a result, starting from the seventeenth century, Western 

supporters of universalism progressively cut the ties with its religious component, 

while trying to ground cosmopolitanism on purely rational justifications. However, 

regardless of whether the arguments in favour of universalism were religious or 

not, the perspectives for the supporters of sovereignty under the dominance of 

the universalistic paradigm of order could not but be dire. Indeed, according to 

the Christian theology of the Middle Ages, even though it was acknowledged—in 

the most favourable cases—that “divine right … does not annul human right,”340 

state sovereignty was ultimately reduced to almost nothing under the unlimited 

dominance of the papacy, which was assumed to possess not only the highest 

spiritual power but also the highest temporal authority.341 Catholic theology, 

which can be seen as the legitimate heir of its medieval predecessor, carried 

on largely the same view, albeit modernised through some adjustments. For 
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instance, in the work of Francisco Suárez—arguably the most sophisticated and 

innovative product of early modern Catholic political theology—undisputed 

mundane authority was recognised to individual states, irrespective of them 

being Christian or not. Nevertheless, the holders of public power in all these 

states had to obey natural law, which—due to its tight connection to divine 

law—was subject to the binding interpretation delivered by the Church.342 On 

that basis, the pope had the right to directly depose a Christian king who had 

violated natural law, as well as to legitimate military action against a non-

Christian prince who had committed the same crime or had persecuted 

Christians, thereby hindering the spread of the Christian Gospel.343 It is almost 

superfluous to underline the difference that separates, on this point, Suárez’s 

view from Bodin’s theory of sovereignty, in which no authority other than the 

mundane sovereign is in charge of the interpretation of natural law. 

On the Protestant side of modern Christian thinking there was a well-grounded 

mistrust of political and religious universalism, which recalled, respectively, 

imperial oppression and papist persecution. The result was that more room was 

given to the sovereignty of individual states. This option implied, however, that 

the only foundation for a worldwide order was located in the assumption of the 

universal validity of human reason.344 While the idea of a cosmopolitan order was 

thereby made independent of the intrinsically discriminatory pretension of a 

worldwide authority under Christian rule, the turn to purely natural law as the 

basis of universalism also marked a step backwards inasmuch as it gave up on 

the political and legal formulation of the cosmopolis. Being conceived only in terms 

of general principles of natural law, the idea of world order remained a matter for 

“comforters”,345 while world constitutionalism, if properly understood, necessarily 

needs a clearly identifiable legal framework. The step to the establishment of a 

cosmopolitan legal order—though rejecting, at the same time, any previous 

overlapping with divine law or religious authority—was taken by Kant. In 

particular, he introduced for the first time a tripartition of public law, in which the 

third part—going from the most specific to the most general and inclusive—is what 

he unequivocally defined as “cosmopolitan law” (jus cosmopoliticum).346 Beside 

the law of the state, as the first part of his system of public law, and the law 

between states, or international law, as the second part of it, cosmopolitan law 

included principles and rules to govern the interactions between human beings as 

such, regardless of their respective national belonging and citizenship. 
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Slightly more than a century after Kant’s writings and following a long period in 

which a renaissance of sovereignty under the aegis of nationalism had dominated 

the political stage, the apotheosis on the way to the legalisation of universalism 

was reached in the work of Hans Kelsen. His unquestionably courageous proposal 

aimed at creating a radically monist legal system, in which international law—not 

with reference to the part of it that involved inter-state law, but to the part 

considered supra-state law—was placed, for the first time in the history of legal 

theory, at the apex of the hierarchy of norms. As a result, state law—even 

constitutional law—was authorised to govern social interaction only within the 

framework established by international law.347 In doing so, Kelsen prevented any 

kind of conflict between national and international norms, since supremacy was 

always associated with the latter. As he openly admitted, his construction of the 

legal system was designed to end any serious pretension to sovereignty by the 

single states.348 Indeed, from the viewpoint of Kelsen’s pacifism, sovereignty is 

essentially an ideological instrument for the justification of political selfishness and 

aggression, thus unequivocally at odds with any serious idea of cosmopolitan 

order.349 On the other hand, a thoroughly legalised and centralised order like the 

one for which Kelsen pleaded also has its downsides. In fact, Kant had already 

admonished that public power can develop into a “soulless despotism”, when 

located far away from those who have to abide by its rules.350 Furthermore, the 

notion of sovereignty not only symbolises self-reliant defiance by an individual 

political community against any prospect of a well-ordered worldwide society but 

also stands—if understood as citizens’ sovereignty—for democratic self-

government and for the values of freedom and justice which are enshrined into 

national constitutions. 

At this point, we seem to face an irresolvable dilemma: either we opt for the 

radical cosmopolitanism of a worldwide system of institutions and binding norms, 

with the consequence that we would nourish the hope—though distant—to foster 

universal justice and peace, but at the cost not only of pursuing an ideal that 

verges on a chimaera but also of putting at risk the principle of self-government 

and constitutional freedom. Or we prefer sovereignty, with the promise of political 

autonomy and the constitutional guarantee of fundamental rights, but also 

substantially indifferent to the responsibility that we bear towards those humans 

who are not members of our political community. Yet, this responsibility is 

unquestionable: first, because we all share the same planet and the problems that 

affect it ultimately touch us all; second, because we interact with fellow humans 

far beyond the borders of our nation, and all the more in times of globalised 

information and exchanges; and, third, decisions taken by a political community, 

in particular by the most powerful ones, may impact the quality of life of 
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individuals far beyond its borders.351 Decisive help to break the stalemate was 

offered by the third radical change regarding the way in which the well-ordered 

society is understood. 

The third paradigmatic revolution in the theories of order occurred just a few 

decades ago and involved what has been described before as the third element 

that is always present in a paradigm of order; namely, the assertion concerning 

the unitary or non-unitary character of a well-ordered society. Regardless of 

whether they were particularistic or universalistic on the one hand, holistic or 

individualistic on the other, paradigms of order before the third paradigmatic 

revolution were all characterised by a unitary idea of order. In other words, in all 

these previous paradigms, the institutional structure and the system of norms are 

considered “well-ordered” only if they are organised as a coherent, vertical and 

hierarchical unity, or as a pyramid in which conflicts between different institutions 

and norms have to be resolved by defining which institution or norm, respectively, 

has priority over the conflicting one. Instead, the third paradigmatic revolution 

paved the way for an understanding of order in which the well-ordered society is 

conceived as a polyarchic, horizontal and interconnected structure that reminds 

us more of a network than of a pyramid. In this social, political and legal 

configuration of interrelated decision-makers, conflicts of institutions and norms 

are not considered a dangerous threat to order. Rather, they can be 

operationalised in discursive procedures aiming at reaching consent and not at 

establishing—or re-establishing—hierarchy. In some implementations of the post-

unitary conception of order, a kind of superiority of certain norms or institutions 

remains; yet, this priority is not grounded in the capability of displaying hard 

power, but in the disposal of superior legitimacy resources.352 On the basis of a 

conception of order according to which the coexistence of interacting and 

overlapping systems of institutions and norms is considered acceptable, if not even 

desirable, what was barely imaginable before becomes finally possible. Concretely, 

sovereignty can be maintained as a fundamental expression of the self-

government of the political community, while global responsibility is reaffirmed at 

the same time. Against this theoretical background, however, sovereignty can no 

longer be conceived as absolute, but only as relative, in the sense that the 

affirmation of self-determination has always to be compatible with obligations 

towards individuals who do not belong to the political community, but are 

nevertheless affected by its decisions. 

Among the different patterns of order that emerged from the turn to a pluralist 

idea of the well-ordered society, the communicative paradigm provides the most 

useful organon for redefining the notion of sovereignty. According to the 

fundamental assumption of the communicative paradigm, society is made up of a 

lifeworld of intersubjective relations, which is characterised by different forms of 
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interaction.353 Put differently, social life has a variety of dimensions, corresponding 

to the diversity of our social needs, and each interaction has the task of developing 

one of those dimensions. In the broad context of society, many interactions (or 

forms of communication) unfold, which have not only different aims—each of them 

related to the specific social need that the interaction is apt to satisfy—but also 

distinct contents of the discourses that shape and characterise those very same 

communications.354 A quite significant category of social interactions, for instance, 

is expressed by discourses focusing on clarifying the existential condition of the 

individuals involved, on their cultural identity or religious beliefs. Discourses of 

this kind cannot qualify as political because, even if all of us may be involved in 

some variant of them, the answers that are proposed in order to define the 

existential, cultural or religious identities of the individuals involved are not—and 

cannot be—shared by all members of the society. Indeed, common responses to 

the question of “who we are” cut across the social fabric, building communication 

communities which, even if utterly influential and important in enhancing our 

existential self-awareness, never overlap with the society in its entirety. As a 

result, the definition of sovereignty—which is essentially political in that it 

necessarily involves all members of the polis—should not be mingled with 

questions concerning cultural or religious identity. 

On the contrary, political interaction affects all individuals being part of the social 

fabric, regardless of how broad this fabric is, and therefore impacts the notion of 

sovereignty. Every kind of interaction needs rules in order to make communication 

well-ordered, i.e., peaceful, cooperative and effective. Yet, the rules that govern 

the political sphere—unlike those that lie at the basis of the communication about 

“who we are”—are positive and binding laws; furthermore, insofar as the norms 

regulate matters of common concern, the corpus juris that comprises them is 

referred to as public law. Two forms of political interaction can be identified, both 

of them focusing on the question of “how we should respond to the questions of 

common concern”. The first refers to discourses addressing the organisation of 

public life within a limited territory and with reference to the community of 

individuals living in that territory or to those individuals who, despite not living 

there, maintain nevertheless a special relationship to the territory and to its 

community. This is what we can call a national political community, which is here 

understood as a “nation of citizens”, thus being devoid—unlike the interpretation 

described in a former section355—of any ethnic connotation.356 The questions 

addressed in the national political discourse should not touch on beliefs or the 

existential search for the meaning of individual life. Rather, in order to be included 

in the discourse all citizens of the national political community, the questions must 
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have a rather practical content, being limited to issues like the distribution of 

resources, the organisation of the social subsystems and the form of government. 

Consequently, the identity forged by the common interaction concerning the 

question of “how to respond to questions of common concern within the borders 

of a limited political community” is not substantive, in the sense that it does not 

aim to touch on a deep existential dimension. Rather, it is formal inasmuch as it 

is centred around the interiorisation of the rules of political communication. Within 

the formal framework of political rules, each existential, cultural or religious 

community can find the proper space to thrive and cultivate its interests. 

The second form of political interaction refers to the fact that individuals also meet 
and interact with each other outside the borders of single states, regardless of 
their belonging to a specific political community. This level of interaction is also 

governed by law; more precisely by the corpus juris of cosmopolitan law, 
consisting of those principles and rules that guarantee a peaceful and cooperative 

interaction between humans within the most general context of communication, 
namely beyond the condition of being citizens of an individual state. Embedded in 
these rules and principles is the fundamental recognition which we owe to every 

human being as the consequence of the universal capacity to communicate. The 
discourse of cosmopolitan interaction—shaped by cosmopolitan law—addresses 

the question of “how to respond to questions of common concern to the whole 
humankind.” In their systematics of public law, the exponents of the 
communicative paradigm of order—and most explicitly Jürgen Habermas—take up 

Kant’s tripartition,357 but reinterpret it from an intersubjective perspective.358 
Along the path of their groundbreaking predecessor, domestic public law 

regulates, at the first level, the interactions between citizens of each single 
political community, as well as between these citizens and the institutions of the 
same polity. The use of communicative reason and the application of its normative 

prerequisites guarantee, here, that decisions are taken through deliberative 
processes based on the reflexive involvement of the citizens. Thus, legitimate 

sovereignty, according to the communicative paradigm, necessarily takes a 
“bottom-up” form. At the second level, international public law addresses the 

relations between citizens of different states insofar as they are primarily regarded 
as citizens of the state; therefore, the interactions between individuals, which are 
here the object of regulation, are processed through the form of relations between 

states. Lastly, at the third level, cosmopolitan law is applied to the direct 
interactions between individuals from different states, as well as between 

individuals and the states of which they are not citizens. 
As regards the legal system, the communicative paradigm of order paves the way 
to a conception in which the manifold articulations of the legal system are fully 

recognised, but in a way which is quite different from the analysis and vision of 
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the exponents of radical legal pluralism.359 In this latter approach, the affirmation 
of pluralism leads to the recognition of incommensurable legal systems—each of 
them with its own rationality and raison d’être—and to the rejection of any kind 

of overarching rational principle or institutional structure that should, to a certain 
extent, unite all of them. However, the way in which the legal system is 

understood by the supporters of radical legal pluralism risks bringing about both 
a weakening of the normativity of the law—due to the blurring of the distinction 

between “laws” and “norms”—and a substantial neglect towards the question of 
legitimacy. In contrast, the communicative paradigm embeds plurality into an all-
encompassing structure, held together by the implementation of communicative 

reason in all dimensions of society and, therefore, also in all legal subsystems. As 
a post-unitary, non-hierarchical and non-pyramidal whole, the legal system of the 

communicative paradigm takes the form of a constitutionalism beyond the borders 
of the nation state, the cosmopolitan dimension of which, due to its 
acknowledgment of diversity, is quite different from the old ideas of the “world 

state” or of the civitas maxima. Within this framework, national sovereignty still 
plays a significant role, although only a relative and not an absolute one, in the 

sense that national sovereign powers have to recognise their obligation towards 
the worldwide community of humankind. Furthermore, the communicative 
paradigm of order deals thoroughly with the question of how the highest standards 

of democratic legitimacy can be maintained in a post-unitary and post-national 
constellation; for instance, by developing solutions based on the notion of “dual 

democracy”.360 

It has already been pointed out that the communicative idea of social order, with 

its specific merging of plurality with a non-hierarchical but all-encompassing 

normative and institutional structure, is heavily reliant on a distinctive concept of 

rationality. In fact, being no exception to the other patterns of order, the 

communicative paradigm is grounded on a solid epistemological foundation, which 

is applied in both its theoretical and practical domains. Yet, unlike the strand of 

holistic particularism that employs the rational choice theory to justify the 

allegedly superior rationality of egoistic behaviour,361 communicative reason first 

regards a cooperative approach as the most suitable way to guarantee a long-

term advantage and a Pareto optimal solution. Second, in contrast to another form 

of holistic particularism,362 rationality is not embedded in national language or 

ethnicity. Third, it does not make ontological assumptions, like the non-falsifiable, 

natural-law-based presupposition of the factual existence—and not of the 

possibility—of a humanity with shared values and principles, which has exercised 

so much influence on the contemporary criticism of sovereignty and on the theory 

of the constitutionalisation of international law.363 In a different vein, according to 

Habermas, the rationality of communication depends on three conditions. From 

an objective perspective, discursive communication can achieve its goal only if all 
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those involved mutually presuppose that their assertions are true (in the sense 

that the propositions refer to real situations or facts). Furthermore, from a 

subjective perspective, the speakers mutually assume that they are acting 

truthfully (in the sense that they are committed to fair-minded purposes and are 

sincerely persuaded that their assertions meet the conditions for truth). Finally, 

from an intersubjective perspective, the speakers interact according to the 

principles of rightness (in the sense that they accept that their assertions have to 

meet the criteria for a general and mutual acknowledgement by all participants in 

the communication).364 

The concept of rationality of the communicative paradigm has five relevant 
consequences for a redefinition of sovereignty. First, because meaningful 
communication always depends on mutual recognition by the members of the 

communication community without interference from an outside authority, the 
communicative community itself is defined as self-determined and thus sovereign. 

Second, since decisions meant to have a truth content are to be taken on the basis 
of a democratic exchange of arguments and must be approved by the 
communication community, legitimacy is unquestionably ascending or bottom-up. 

Consequently, legitimate sovereignty has to be democratic. Third, being highly 
formal, the criteria of the rational discourse inherently strive for universalisation. 

Put differently, since the normative core of communication cannot be connected 
to any kind of selfish or ethnic-centred priority, the well-ordered society must have 
a worldwide range. As a result, sovereignty cannot be unlimited. Fourth, though 

essentially universalistic, the well-ordered society built around the communicative 
paradigm does not rule out the legitimacy and partial autonomy of the domestic 

dimension. Fifth, the tensions between domestic sovereignty and cosmopolitan 
responsibility are not resolved by referring to hierarchy, but through dialogue 
among the different dimensions of social life.365 

Following the communicative paradigm, every one of us participates in a number 
of different interactions, while maintaining his or her personal and distinctive 

integrity. This implies significant novelty as regards the relationship between 
national and the cosmopolitan communities. Indeed, according to the previously 

analysed paradigms of order, the individual is always seen either as belonging to 
a limited and particularistic polity, or as being essentially part of the worldwide 
community of humankind. Instead, if we consider the issue from the viewpoint of 

the communicative paradigm, each individual is—at the same time and without 
irresolvable contradictions—a citizen of a specific national society and a member 

of the universal community of humankind. Therefore, as citizens of a national 
community, individuals take part in decision-making-processes that foster 
domestic interests. But, since they are also members of the global communication 

community, domestic decisions must be weighed against the obligations that we 
have towards our fellow humans on a global scale. Imbuing all dimensions of social 

life, communicative rationality provides the organon to deal with frictions that may 
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arise from these twofold loyalties on the basis of mutual recognition and according 
to the principle of the best argument. 

 

 

6. Towards a Democratic and Cosmopolitan Sovereignty 

 

Although the modern concept of sovereignty was first developed in the sixteenth 
century, its conceptual framework goes much further back, to the first paradigm 
of social order, i.e., to holistic particularism. The same paradigmatic reference still 

characterises all current versions of the idea of unconstrained sovereignty, despite 
their differences in detail. Significantly, it is in the theoretical framework of holistic 

particularism that the threatening dimension of the sovereign monster takes 
shape and is justified. Since the whole of the community has more value than its 
individual parts, it seems to be reasonable to assume that the sovereign power 

embodies a rationale which goes beyond the defence of the rights and interests of 
the citizens. The superiority of the whole of the community if compared to 

individuals is always considered unquestionable, regardless of whether it is based 
on sheer power or on a specific and questionable interpretation of natural law. As 
for the understanding of external relations, then the claim that order is only 

possible within the single social and political community ends up disqualifying any 
attempt to create a rules-based cosmopolitan law. Once again, it does not matter 

much whether this attitude is justified through the reference to the cruel struggle 
for survival in the jungle of international relations, or through the assumption that 
selfish cautiousness is the most rational approach. 

Given these premises, the taming of sovereignty towards both the inside and the 

outside required two different historical and intellectual processes, which were 

made possible by no less than three paradigmatic revolutions concerning the idea 

of social order. At first, the emergence of the individualistic paradigm transformed 

the internal dimension of sovereignty by claiming that sovereign power can only 

be regarded as legitimate if it has an ascending or bottom-up structure. In other 

words, sovereignty was limited, from then on, through the obligation to rely on 

the consent of those who have to abide by the rules. Although, as has been shown 

in a former Section, we still have influential political theories which, more or less 

openly, at least partially circumvent the idea that ascending consent is the only 

criterion for the legitimacy of the domestic public power, this first step in taming 

sovereignty can rely not only on a robust conceptual framework but also on a well-

established constitutional tradition in the liberal democracies.  

Far less developed is the second prong of the way to a tamed sovereignty, i.e., 

the improvement that should culminate in making it compatible with cosmopolitan 

obligations, which means with duties that we owe to the whole of humankind, 

regardless of citizenship and national belonging. This process needed two 

paradigmatic revolutions. The first opened the gate to conceiving all human beings 

as part of a cosmopolitan community. If taken to its extreme, however, the idea 

of an all-encompassing cosmópolis necessarily leads to the complete dismissal of 

the concept of sovereignty, including the perspective of people’s self-

determination. In this sense, it would also sideline or even cancel the well-founded 

understanding of legitimate sovereignty as the result of bottom-up participation, 

which was ushered in by the transition from the holistic to the individualistic 
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paradigm of order. To avoid this undesirable consequence, a third paradigmatic 

revolution was indispensable, which redefined order as a post-unitary, pluralist 

and heterarchic condition. Under these circumstances, it is possible to conceive a 

multilayered system of public power and democratically legitimate sovereign 

states that are nonetheless committed to cosmopolitan obligations towards non-

citizens. With reference to this conception, however, we have to admit that, while 

the theoretical background is arguably consistent enough, its realisation is still in 

its early stages at best. Even worse, some events in the last years put more 

distance between us and the idea of a cosmopolitan sovereignty, making it a kind 

of remote regulative idea. Yet, regulative ideas are essential as incentives to make 

the world better on the basis of a reasonable project. Paraphrasing Hegel, I could 

conclude by saying that, even if we have to recognise that the reality is not as 

rational as it could and should be, there is no theoretical or practical necessity to 

give up on the hope that one day, and possibly soon, it will indeed become rational. 

 

 


